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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg. 
latory laws administered in the Department of Agriculture. } 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re. 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the See- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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(A. D. 1006) 


In re CLOVERLEAF Darry Co., et al. AMA Doc. No. 69-1. Decided August 27, 
1945. 


Order No. 69—Interstate Commerce—Effect of Intrastate Upon Interstate 
Commerce—Resort to Evidence at Promulgation Hearings and Findings 
Upon which Order is Based—Economic Chaos Not a Prerequisite 
to Issuance of Order—Jurisdiction of Secretary 


Petitioners’ contentions that Order No. 69 be modified to exclude certain terri- 
tory in Will County from the marketing area defined in the order, or that 
they be exempted from the operation of the order because the handling 
of milk by them is not within the orbit of interstate commerce, held, not 
sustained on the ground that the allegations as to absence of any inter- 
state commerce grounds for including Will County in the marketing area 
must be considered upon the basis of the evidence adduced at the pro- 
mulgation hearings and findings accompanying the order that the handling 
of all milk in the marketing area defined is in the current of interstate 
commerce, or directly burdens, or obstructs, or affects interstate commerce 
in milk and its products, and that the jurisdiction of the Secretary under 
the order is not affected by the small percentage of interstate business 
in Will County as compared with intrastate, as the full reach of the com- 
merce clause includes jurisdiction over intrastate activities having a sub- 
stantial effect upon interstate commerce; nor is the petitioners’ asser- 
tion of their satisfactory dealings with producers, before the issuance of 
the order, material, since there is no statutory mandate that economic 
chaos must first precede the issuance of an order for a particular area. 


Order No. 69—Character of Promulgation Hearing Under Section 8c of 
Act—Nature of Proceeding Under Section 8c(15)(A) of Act—Review 
Hearings Not Including De Novo Hearing 


Whereas the issuance of Order No. 69 under Section 8c of the act is quasi- 
legislative in character and this proceeding under Section 8¢c(15)(A) of 
the act is one for review and is of a quasi-judicial nature, petitioners’ 
complaints that the inclusion in the order of certain territory in Will 
County is arbitrary, contrary to the facts, will not effectuate the policy 
of the act, etc., must be evaluated in the light of the record upon which 
the order was promulgated, rather than by means of other and different 
evidence produced at a hearing in this proceeding, and therefore, peti- 
tioners are not entitled to a de novo hearing on these issues. 


Clarence W. Heyl, of Peoria, Illinois, for petitioner. Mr. James A. 
Doyle, for Production and Marketing Administration. Mr. Glen J. Gifford, 


Presiding Officer. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 
PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as amended, and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
a 8eq.). 

On July 20, 1944, effective September 1, 1944, there was issued 
inder the act, Order No. 69, an order regulating the handling of 
mlk in the Suburban Chicago, Illinois, Marketing Area. The order 
vas issued after the usual notice, hearing, findings, ete. On Septem- 
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ber 13, 1944, 15 handlers of milk, doing business in Will County, 
Illinois, filed a petition pursuant to section 8c(15)(a) of the act. 

In summary, the petition states (1) that the following territory 
in Will County, Illinois, should be excluded and exempted from the 
order: “All of Will County west of the west line of Townships 
Frankfort, Green Garden and Peotone; that is to say, the following 
townships should be exempted and excluded from the operation of 
said order, to-wit: Wheatland, DuPage, Plainfield, Lockport, Homer, 
Troy, Joliet, New Lennox, Channahon, Jackson, Manhattan, Wil- 
mington, Florence, Wilton, Reed, Custer and Wesley,” (2) that peti- 
tioners handle 98 percent of all the milk business transacted in the 
above-described area of Will County, (3) that the milk and milk 
products in that area are in intrastate, not interstate, commerce and 
do not directly burden, obstruct or affect interstate or foreign com- 
merce in milk or milk products, (4) that the fluid milk consumed 
within that territory that is produced outside the State of Illinois 
is only 2.1 percent of all the fluid milk handled in the territory, 
and such milk produced outside the State of Illinois does not directly 
burden, obstruct or affect interstate or foreign commerce in milk or 
milk products in the Chicago area or in the suburban Chicago area, 
(5) that the inclusion of the Will County area will not effectively 
carry out the declared policy of the act and is arbitrary and contrary 
to the facts and the law, (6) that the city of Joliet, the largest com- 
munity in the Will County area, is separated from the city of Chi- 
cago by 30 miles of rural area, that the city of Lockport is the second 
largest community in such area and is separated from the city of 
Chicago by 25 miles of rural territory, that the village of Plainfield 
in the Will County area is separated from the city of Chicago by 
30 miles of rural territory, and that the inhabitants of the rural ter- 
ritories referred to are engaged in agricultural pursuits, and (7) 
that the milk and milk products handled by petitioners do not in 
any manner affect the market in either the Chicago area or the subur- 
ban Chicago area, and that the milk and milk products handled by 
petitioners are all absorbed within the territory that petitioners seek 
to have excluded from the operation of the order. 

A hearing upon the petition was held in Chicago, Illinois, on 
October 10, 1944. At the hearing petitioners were permitted to 
amend the petition (par. (6)) so that the petition as amended 
alleges that only .007 percent of the fluid milk handled in the terri- 
tory sought to be excluded is purchased from without the State of 
Illinois, and that this figure is reduced to .002 percent after elimi- 
nating cream used in the manufacture of ice cream. 


At the hearing, counsel for the Office of Marketing Services, War 
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Food Administration, took the position that the allegations in the 
petition did not warrant a de novo hearing, that is, that the law- 
fulness of including the Will County territory in the definition of 
‘marketing area” would have to be decided on the basis of the evi- 
dence in the record upon which the order was promulgated. The 
presiding officer agreed and did not permit petitioners to introduce 
evidence apart from the promulgation record. Petitioners then made 
offers of testimony. As explained below under the heading “Con- 
clusions,” I believe also that the evidence for deciding the issues 
raised is that in the promulgation record. 

In addition to the claim that they are entitled to a de novo hear- 
ing on the issues raised, petitioners also contend that, if they are 
not entitled to such a hearing, the evidence in the promulgation 
record is not sufficient to support the inclusion of the Will County 
territory. They protest also that, by the terms of the act, the power 
to issue orders is vested in the Secretary of Agriculture and that 
this power could not be transferred to the War Food Administrator 
by executive order. 


FINDINGS OF FACT 


1. Petitioners are all handlers subject to Order No. 69. The fol- 
lowing petitioners are engaged in business in the city of Joliet, Will 
County, Illinois: Cloverleaf Dairy Co., a partnership; Crombie 
Guernsey Dairy, a partnership; B. Deacetis, owned and operated 
by William Deacetis; Flint Ideal Dairy, owned and operated by 
leonard O. Flint; Flint Sanitary Milk Co., owned and operated by 
the Beatrice Creamery Co., a Delaware corporation; Gilkerson 
Guernsey Dairy, a partnership; Joliet Sanitary Dairy, a partner- 
ship; Lincoln Dairy Co., owned and operated by Leo Deininger; 
Theodore Nelson & Son, a partnership; G. A. Ruettiger Dairy, 
owned and operated by Mrs. M. Ruettiger Harrigan; Topz Dairy, a 
partnership; Weber Dairy, an Illinois corporation; West Side Dairy, 
owned and operated by Simon G. Benson. Petitioner Lockwood 
Dairy is a partnership engaged in business at Plainfield, Illinois. 
Petitioner Sprague Dairy Co., an Illinois corporation, is engaged in 
business at Lockport, Illinois. 

2. On September 13, 1943, a notice of hearing was issued with 
rspect to a proposed marketing agreement and order under the act 
rgulating the handling of milk in the Suburban Chicago, Illinois, 
Marketing Area. Will County, Illinois, was included in the defini- 
tion of Suburban Chicago, Illinois, Marketing Area, to which the 
proposed marketing agreement and order would apply. The pro- 
ponent was the Pure Milk Association, a cooperative association of 
producers. 
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3. Pursuant to notice (8 F.R. 12595), a hearing upon the pro. 
posed marketing agreement and order was held in Chicago, Illinois, 
on September 30 and October 1, 1943. At this hearing petitioner 
were represented and opposed the inclusion of Will County in th 
area to which regulation by the marketing agreement and order 
would apply. After the hearing petitioners filed a brief setting 
forth their opposition. Following the hearing the Director of Dis 
tribution, War Food Administration, issued a report proposing 4 
marketing agreement and order which included Will County, Illi. 
nois, in the area to which the marketing agreement and order would 
apply. Petitioners, through a representative, filed exceptions to the 
inclusion of Will County in the proposed Suburban Chicago, Illi- 
nois, Milk Marketing Area. Subsequently, pursuant to notice, a 
reopened hearing was held on March 24, 1944, in Chicago, Illinois 
At this reopened hearing petitioners also opposed the inclusion of 
Will County in the Suburban Chicago, Illinois, Marketing Area 
Following this reopened hearing, they also filed a brief reiterating 
their objections. On July 20, 1944, effective September 1, 1944, there 
was issued under the act Order No. 69, an order regulating the 
handling of milk in the Suburban Chicago, Illinois, Marketing Area 
(9 F.R. 8969). The order includes Will County, Illinois, in the def- 
nition of “Suburban Chicago, Illinois, Marketing Area.” 

4. At the hearings held prior to the promulgation of the order 
there was evidence introduced showing lack of a uniform plan by 
handlers in the suburban area for the pricing of milk to producers, 
and showing also considerable variation in prices.1_ It appeared also 
that the form of the utilization of milk by handlers was in many 
‘ases unknown to producers and this was true in Will County? 

5. At the hearings held prior to the promulgation of the order 
there was evidence introduced showing the interrelation between 
marketing conditions in the Suburban Chicago, Illinois, Marketing 
Area and the marketing area regulated under Order No. 41, regu- 
lating the handling of milk in the Chicago, Illinois, Marketing Area. 
Table 27, Exhibit 3, introduced in evidence at the hearing held on 
September 30 and October 1, 1943, shows that approximately 20,900 
producers of Illinois, Wisconsin, Indiana, and Michigan produce 
milk for sale in the Chicago and Suburban Chicago Marketing Areas, 
that of these producers 17,500 sell milk pursuant to Order No. 41, 
that 10,490 of such producers in Illinois, Wisconsin, and Indiana 
deliver milk to handlers under Order No. 41, who sell a part of it 
in the Suburban Chicago, Illinois, Marketing Area, that during the 
first six months of 1943, approximately 40 such handlers purchased 


1Hearing 9/30/43, tr. pp. 20, 76-78, 111, 112, 127, 129; Tables 28 and 29, Exhibit 3. 
*Hearing 9/30/48, tr. pp. 68-73, 111, 112, 127, 129; hearing 3/24/44, tr. p. 111. 
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milk from producers under Order No. 41 and sold some Class I 
milk directly in the suburban area, and that an additional 20 han- 
dlers sold milk in the suburban area indirectly through the 40 han- 
dlers mentioned. There was also testimony at this hearing’ that 
total sales of milk in the Suburban Chicago Marketing Area during 
June 1943 amounted to 28,258,000 pounds, and that of this amount 
10,083,000 pounds, or 35 percent, of the milk disposed of in the 
Suburban Chicago, Illinois, Marketing Area came from handlers 
subject to Order No. 41. There was also testimony that handlers 
in the Suburban Chicago, Illinois, Marketing Area have a higher 
percentage of utilization than handlers subject to Order No, 41, and 
that some of the handlers in the suburban area were getting milk 
from producers at the Chicago blended price although the suburban 
handlers have a higher utilization. There was evidence that the 
Chicago market operates as a sort of shock absorber to the suburban 
market with the suburban market being able to keep milk from the 
Chicago market in times of shortage, and in times of surplus per- 
mitting surplus milk to flow to the Chicago market -where it reduces 
the blended price to producers under Order No. 41.5. There was un- 
disputed evidence that a large quantity of the producer milk mar- 
keted under Order No. 41 and also in the marketing area defined 
by Order No. 69 is marketed through the Pure Milk Association, a 
cooperative association of producers. The Producer-members of the 
association, according to the evidence, are located in four States, 
Michigan, Indiana, Illinois, and Wisconsin. 

6. According to the exhibits at the promulgation hearings, Will 
County, the larger portion of which petitioners seek to have ex- 
cluded from the marketing area, has a population of 114,210 (Table 
20, Exhibit 3). The largest community is Joliet, and Pure Milk 
Association members furnishing most of the milk for petitioners 
doing business in Joliet were providing a daily average volume of 
73,626 pounds as of July 1943 (Exhibit 4). 

7. Evidence was introduced at the hearings preceding the pro- 
mulgation of the order to the effect that “with minor exceptions,” 
the fluid milk distributed in Will County is supplied by local pro- 
ducer members of the Pure Milk Association. It was testified that 
there are times when Will County producers are unable to supply 
the demand and that in such periods of local shortage milk is brought 
in, through the Pure Milk Association, from plants in northern and 
western Illinois, including the plant at Arlington Heights, Illinois. 
Some butter and ice cream manufactured in Will County, and also 

‘Hearing 10/1/43, tr. pp. 240-241. 


‘Hearing 9/30/43, tr. pp. 76-78. 
‘Hearing 9/30/43, tr. pp. 75-78; hearing 10/1/43, tr. pp. 254, 255; Exhibits 20 and 22. 
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some milk produced in Will County, are distributed beyond the con- 
fines of Will County. There was evidence that all the Grade A milk 
received in Will County comes out of Chicago, although this repre- 
sents only two or three routes serving defense plants in Will County 
out of approximately 80 milk routes in the county. There was evi- 
dence also that with respect to cream the local supply is inadequate 
and additional supplies are acquired from Champaign, Polo, Arling- 
ton Heights, and Aurora, Illinois. The Arlington Heights plant is 
a distributing plant supplied with milk originating in the State of 
Wisconsin, and distributing the milk over a range from Racine, Wis- 
consin to Joliet and as far west as Downers Grove, Illinois.® 

8. The maps in evidence at the promulgation hearings as exhibits 
show fluid markets and plants close to Will County producing areas, 
such as Aurora, Illinois, close to or overlapping the milkshed for 
Joliet and Capitol Park, Illinois, a Chicago-approved plant halfway 
between Joliet and Chicago. Similarly, the maps indicate that the 
producing area for the Plainfield, Illinois, market is in the same 
territory as several plants shipping milk to Chicago. 


CONCLUSIONS 

Petitioners do not claim that Order No. 69 as a whole is invalid. 
They ask that the order be modified to exclude certain territory in 
Will County from the marketing area defined or that petitioners be 
exempted from the operation of the order, because (1) the handling 
of milk by petitioners is not in the current of interstate commerce 
and does not directly burden, obstruct or effect interstate commerce 
in milk or milk products, and (2) there is no need to include Will 
County under the order and such inclusion is arbitrary because 
there were no disorderly marketing conditions, because petitioners 
had satisfactory relationships with producers, and because the mar- 
kets in Will County, such as Joliet, are purely local markets sepa- 
rated from Chicago by miles of rural territory. 

Petitioners insist that they are entitled under the act to a de novo 
hearing on their petition, that is, that they are entitled, apart from 
the promulgation hearings, to introduce and to have considered evi- 
dence on the allegations in their petition. 

The issuance of Order No. 69 was quasi-legislative in character. 
Section 8c of the act requires notice, hearing and a finding, upon 
the basis of evidence adduced at the hearing, that the order and 
all its terms and provisions will tend to effectuate the declared policy 
of the act. This proceeding is one for review and is of a quasi-judicial 
nature. Certainly, then, petitioners’ complaints that the inclusion 
” ¢Hearing 10/1/43, tr. p. 201. For remainder of evidence referred to in this finding, see 


testimony of George Sprague, representing Will County dealers at the hearing on March 24, 
1944, tr. pp. 39-57. ° 
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of Will County is arbitrary, contrary to the facts, will not effectuate 
the policy of the act, etc., must be evaluated in the light of the 
record upon which the order was promulgated, rather than by means 
of other and different evidence produced at a hearing in this pro- 
ceeding. I think the same conclusion ought to apply to petitioners’ 
contentions that the handling of milk in Will County is not in the 
current of interstate commerce and does not directly burden, obstruct, 
or affect interstate commerce in milk or milk products. The answer 
on this point is not entirely free from doubt but, in addition to the 
notice, hearings and finding referred to above, the order was accom- 
panied by a finding (sec. 969.0(a) (4)) that the handling of all milk 
in the marketing area defined “is in the current of interstate com- 
merce, or directly burdens, obstructs, or affects interstate commerce 
in milk and its products.” I think, then, that the allegations as to 
absence of any interstate commerce grounds for including Will 
County in the marketing area must also be considered upon the basis 
of the evidence adduced at the promulgation hearings. 

These conclusions denying petitioners a de novo hearing do not, 
as petitioners seem to believe, deprive them of a hearing. The deci- 
sion is that the scope of the hearing is restricted to examination and 
consideration of the evidence in the promulgation record. Further- 
more, the evidence offered at the hearing in this proceeding seems 
largely, if not entirely, repetitious or cumulative of the evidence at 
the promulgation hearings. 

Considering first petitioners’ allegations that do not involve the 
interstate commerce issue, the findings of fact point out evidence in 
the promulgation record showing a close and direct economic rela- 
tionship between milk production and handling in Will County and 
the rest of the suburban area, as well as such a relationship between 
.milk production and marketing in the suburban area and the Chi- 
cago area. The production area for petitioners is such that com- 
peting outlets for producer milk are readily available, petitioners 
look to the Pure Milk Association to provide emergency supplies of 
milk from other parts of the suburban area, the portion of the milk 
utilized in the county comes from outside the county, and some milk 
produced in the county finds its way out of the county in the form 
of milk products. This and other economic evidence in the promul- 
gation record show that the markets in Will County are not the 
completely insulated local markets that petitioners claim them to be. 

Petitioners assert that their dealings with producers were satis- 
factory to producers before the issuance of the order, that disorderly 
marketing conditions are prerequisite to the issuance of an order 
applicable to Will County, and that there were no such conditions 





634 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 A. D. 1006 


in Will County. As far as the first assertion is concerned, a pro- 
ducer organization proposed the order involved. Even if we assume 
the assertion to be true, I do not think that jurisdiction to issue an 
order establishing minimum prices to producers is defeated with 
respect to one group of dealers because the producers delivering to 
these dealers may have no major grievances. While it is true that 
disorders in milk marketing led to the enactment of the legislation 
under which the order was issued, there is no statutory mandate that 
chaos first precede the issuance of an order for a particular area 
and for each segment of the area covered by the order. Accompany- 
ing the order was a finding (sec. 696.0(a)(1)) that the order and 
all its terms and provisions tended to effectuate the policy of the 
act. In my opinion, the evidence in the promulgation record sup- 
ports this finding in so far as the inclusion of Will County in the 
marketing area defined is concerned. 

Coming to the question of interstate commerce, much of the evi- 
dence discussed above is pertinent. There is no doubt that a valid 
order regulating handling in the suburban area generally could issue 
under the act. A large part of the handling is actually in the cur- 
rent of interstate commerce. In defining the area to which the order 
should apply, the test of validity under the commerce provisions of 
the act and the Constitution would not seem to be whether a current 
of interstate commerce in fluid milk exists in every section of the 
area defined for regulation, just as the test for determining whether 
a particular handler is subject to an order is not whether he indi- 
vidually does business in the current of interstate commerce. But, 
assuming that some actual interstate commerce in milk or milk prod- 
ucts must exist in Will County for jurisdiction, it is admitted that 
such commerce exists although it is a small proportion of the total. 
This actual interstate commerce, as a matter of law, might be enough 
to supply jurisdiction under the act. In more than one recent case 
the courts have upheld the validity of administrative action directed 
to a business under legislation based upon the commerce clause, where 
lack of jurisdiction was charged because of the small percentage of 
interstate business as compared with intrastate. Recently, the United 
States Supreme Court, in upholding the jurisdiction of the Federal 
Power Commission to regulate the accounting practices of the Con- 
necticut Light & Power Co., said: 

“Another contention made by the Company may be shortly disposed of. 
It is contended that the volume of energy passing over certain of these 
facilities is insignificant in proportion to the total. Only about one-fifth of 
one percent of all the energy received and generated by the Company 


throughout the State of Connecticut was transmitted out of the state 
during the time of the connection of Fishers Island with the Borough of 
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Groton. Congress appears to have left to the Commission’s sound ad- 
ministrative discretion to determine whether or not to assert its author- 
ity in such situations. Congress annually receives a report of the Com- 
mission’s work and appropriates the funds for its continuance. If it 
thinks the Commission is over-extending its attention to trivial situations 
it has ready means of control in its hands. The wisdom of its work is not 
our concern, but only its legal justification. We do not find that Congress 
has conditioned the jurisdiction of the Commission upon any particular 
volume or proportion of interstate energy involved, and we do not think 
it would be appropriate to supply such a jurisdictional limitation by con- 
struction.” (Emphasis applied.) Connecticut Light &€ Power Co. v. Fed- 
eral Power Commission, 65 S. Ct. 749, 758 (March 26, 1945). See also 
National Labor Relations Board vy. Fainblatt, 306 U. S. 601, 606 (1939), 
and J. L. Brandeis € Sons v. National Labor Relations Board, 142 F.(2d) 
977 (C.C.A., 8th, 1944). 


The observation of the Supreme Court in the Connecticut Light & 
Power decision seems pertinent here. The act does not make the 
issuance of an order contingent upon any particular percentage of 
interstate commerce in every part of the area to be covered by the 
order. The act provides for the issuance of orders regulating han- 
dling by areas and the statutes in the cited cases involve adminis- 
trative action in individual instances. However, the principle enun- 
ciated in the cases seems applicable to orders under the act. 

But it is not necessary to predicate jurisdiction solely upon the 
actual interstate commerce in milk handling in Will County. Sec- 
tion 8c(1) of the act provides that orders under the act shall regu- 
late “. . . only such handling of such agricultural commodity, or 
product thereof, as is in the current of interstate or foreign com- 
merce, or which directly burdens, obstructs, or affects interstate or 
foreign commerce in such commodity or product thereof.” In United 
States v. Wrightwood Dairy Company, 315 U.S. 110 (1942), the 
Supreme Court held that the act intended to confer the full reach 
of the commerce clause in the Constitution. The full reach of the 
commerce clause includes jurisdiction over intrastate activities that 
have a substantial effect upon interstate commerce. The entire pic- 
ture presented by the promulgation record is one showing a close 
tie-up between production and marketing of milk for the suburban 
area and for the Chicago area. Milk flows from the suburban area 
into the Chicago area, and from the Chicago area into the suburban 
area. A surplus of production for needs in the suburban area results 
in the surplus moving into Chicago-approved plants with consequent 
adverse effects upon the prices to producers normally supplying milk 
to Chicago, many of whom are located in states other than Illinois. 
A shortage of milk in the suburban area has the result of keeping 
milk from moving into the Chicago area out of the suburban area. 
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Will County is part of this general picture. It is a fair assumption 
from the promulgation record evidence that petitioners, as well as 
other dealers in the suburban area, price their milk “against” the 
Chicago price. It would seem that they have to do so in order to 
keep their sources of supply. Furthermore, the promulgation record 
discloses that Will County handling is not unrelated to the handling 
of milk in the rest of the suburban area, much of which is in the 
current of interstate commerce. In view of the evidence in the pro- 
mulgation record, the order issued made Will County part of the 
marketing area despite the objections of petitioners. I cannot say 
in this proceeding that the evidence in the promulgation record 
affords no rational basis for the determination that, for proper opera- 
tion, the regulatory plan for the suburban marketing area should in- 
clude Will County handling. 

Petitioners argued finally that the power to issue orders under 
the act is conferred by the act on the Secretary of Agriculture and 
that the executive orders’ transferring the power to the War Food 
Administrator were ineffective. The executive orders involved were 
issued under the authority of the First War Powers Act, 1941, and 
such orders are valid. Grandview Dairy, Inc., v. Marvin Jones, War 
Food Administrator, and Claude R. Wickard, Secretary of Agricul- 
ture, United States District Court, Eastern District of New York, 
decided June 11, 1945. 

ORDER 

In view of the foregoing, the petition is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1007) 


In re Martin & Costa. AMA Doc. No. 47-5. Decided August 28, 1945. 


Order No. 47—Partnership—Scheme by Handler to Establish “Producer- 
Handler” Status to Avoid Obligations Under Act and Order 


Where it is fairly obvious that a partnership arrangement between petitioners, 
one a handler and the other a producer, was entered into to avoid require- 
ments of the order as to handlers and producers, it is held that the 
partnership arrangement was not successful in attaining a “producer- 
handler” status for petitioners because the definitions of “person” and 
“producer-handler” in the order were not intended to include a tem- 


porary association of a producer and a handler without records to sup-. 


port the claim of partnership operation. 


Court Decision Followed 
Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920, 3 A.D. 540 (1942). 


7Executive Orders No. 9280 (7 F.R. 10179), No. 9322 (8 F.R. 3807), No. 9334 (8 F.R. 5423), 
No. 9392 (8 F.R. 14783). By Executive Order No. 9577 (10 F.R. 8087), dated June 29, 1945, 
the delegations to the War Food Administrator were revoked and the powers placed back with 
the Secretary of Agriculture. 
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Mr. Frank M. Silvia of Fall River, Massachusetts, for petitioners. Mr. A. T. 
Radigan for the Office of Marketing Services. Mr. Glen J. Gifford, Presid- 
ing Officer. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 e¢ seq.), 
instituted by a petition filed on June 29, 1943, by the petitioners, 
James Martin and Frank Costa. The issue involved is whether 
Martin is subject as an individual handler to Order No. 47 (7 CFR, 
1940, 1941, Cum., and 1943 Supps., Part 947), which regulates milk 
handling in Fall River, Massachusetts. 

Order No. 47 provides for payment of minimum prices to dairy 
farmers, called producers, by milk dealers who receive milk from 
them. It sets wp also the usual system under which the dealers, called 
handlers, pay the average or “blended” prices directly to their pro- 
ducers and to producers in general through the market administrator, 
the agency for administering the order. It contains definitions of 
various terms used, including “producer”, “handler”, and “producer- 
handler”, and some provisions applicable to handlers do not apply 
to producer-handlers. Petitioners claim that-they are partners, that 
they produce and handle milk, and they come within the definition 
of “producer-handler.” The market administrator, however, con- 
siders that the partnership is one in name only, and that in fact 
there are two separate businesses, Costa producing the milk and 
Martin receiving and handling it. Accordingly, the market admini- 
strator demanded that Martin individually file the reports required 
of handlers. Petitioners ask that the partnership be recognized as 
making them producer-handlers. 

A hearing was held in Fall River on September 28 and 29, 1943, 
before Glen J. Gifford of the Washington office, Office of the 
Solicitor, as presiding officer. Frank M. Silvia of Fall River ap- 
peared for petitioners and Thomas F. Green, Jr., and A. T. Radigan 
of the Washington office, Office of the Solicitor, for the Food 
Distribution Administration, War Food Administration. 

Petitioners presented documents involved in the formation of the 
partnership and testimony of themselves and Austin Sullivan, who 
had charge of farm loans for the Fall River National Bank. <Ac- 
cording to these, the partnership was formed for petitioners’ mutual 
advantage, with no intent to evade any law or regulation, and they 
operated as a single business, sharing expenses and profits equally. 

The Food Distribution Administration called one witness, Nicholas 
L. Keyock, an investigator for the market administrator. He testi- 
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fied to reports filed by petitioners and to conversations he had with 
them, in which they said that the partnership was formed to escape 
the control of the market administrator, and told him of their 
efforts in getting it formed. 

After the hearing, the Food Distribution Administration filed a 
brief, contending that the partnership accomplished no real change 
and left Costa the producer and Martin the handler. The only 
object of the partnership, respondent said, was to escape the pro- 
visions of Order No. 47, and if partnerships could be thus formed 
they would become widespread and nullify the regulatory scheme 
of the order. 

In his report, filed on November 26, 1943, the presiding officer 
recommended dismissal of the petition on the ground that the partner- 
ship left petitioners as they were before, and was against public 
policy and void because its object was to avoid compliance with the 
order, a valid regulation. Petitioners excepted, claiming that there 
was no evidence of an intent to evade, and that the business of pro- 
ducer-handler which the partnership set up was provided for in the 
order itself. They requested oral argument. After a number of 
settings for the oral argument proved inconvenient, it was agreed 
to submit arguments by brief, and in March 1945 both parties filed 
briefs reiterating or extending their earlier arguments. The record 
was then submitted to this office, where this decision has been pre- 
pared. 

FINDINGS OF FACT 

1. Prior to November 24, 1941, petitioner James Martin was a 
handler subject to Order No. 47 and petitioner Frank Costa was a 
producer within the meaning of Order No. 47. 

2. On November 24, 1941, Martin conveyed to Costa a half 
interest in his Tiverton, Rhode Island, business as a handler, Costa 
conveyed to Martin a half interest in his North Westport, Massa- 
chusetts, business as a producer, and they made a written agree- 
ment to become partners under the name of “Martin & Costa” for 
two years, for the purpose of carrying on the business of “producers 
and dealers of and in milk” and its products in North Westport and 
Tiverton, all profits and losses to be divided equally between them. 
The partnership agreement required the keeping of full and correct 
books of account. 

3. The record in this proceeding does not show what happened 
after the hearing was held, and all findings concerning petitioners’ 
operations as partners apply to the period beginning November 24, 
1941, and ending September 29, 1943, when the hearing closed. 

4. Costa lived on and ran the farm which was rented. Bills for 
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feed and other expenses were submitted in the name of the partner- 
ship. Local taxes were assessed upon the cows as Costa’s property 
and he paid the taxes. According to the testimony of Martin and 
Costa all expenses of the production and distribution of milk were 
paid by the partnership. 

5. Milk produced on the farm was pasteurized by a Mr. Arruda, 
for which service the partnership paid by the quart. It was then 
distributed by Martin. Martin apparently received the proceeds 
from the sales since he kept the cash from which expenses were met. 
Occasionally more milk was needed for distribution than was pro- 
duced on the farm, and the needed amount was purchased by the 
partnership from or through Mr. Arruda. 

6. The partnership kept few if any records, had no bank account 
and kept no partnership books of account. 

7. According to the testimony of Martin and Costa, each peti- 
tioner took for himself $25 to $30 per week after all expenses were 
paid including payments on the notes mentioned in Finding 10. 
They received no other money either as salary or profit. 

8. The partnership’s income tax return for 1942 showed $7,134.40 
income, $6,668.48 expenses, and $466.60 profit. (There is apparently 
an error of 68 cents, but these are the figures in the record.) It did 
not show any salaries paid to petitioners as an expense. 

9. When the partnership was formed, Costa owed the Fall River 
Trust Company some money for cows purchased. In 1943 Martin 
& Costa paid off this debt with money borrowed from the Fall River 
National Bank on one of the notes mentioned below. 

10. On March 24, 1943, petitioners borrowed $720.80 and $3,033.47 
from the Fall River National Bank on two notes, each signed by 
both petitioners jointly and severally and secured by a mortgage 
on cows and equipment. On August 12, 1943, they borrowed $4,261.19 
and on September 28, 1943, they borrowed $1,372.70 on similar notes, 
The notes are payable in installments, and payments on the first 
three have been made at the rate of $262.28 per month. 

11. Part or all the money borrowed, other than that to pay the 
debt mentioned in Finding 9, was used to purchase cows and milking 
machines for the farm. There were 38 cows on the farm when the 
partnership was formed and 43 at the time of the hearing. 

12. Milk licenses, health. certificates, etc., were in the name of 
the partnership. At the time of the hearing one truck still had 
Martin’s name on it and was registered in his name. Bottles and 
caps contained the names of Martin and Highland Creamery. When 
the partnership was formed, Martin told his milk customers about 
it. 
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13. For about seven months before November 1941 Martin had 
not filed the reports required of handlers. About November 13, 1941, 
the market administrator informed him that if he did not attempt 
to supply the required information, the Washington office would be 
requested to take legal action. A few days later petitioners told an 
investigator for the market administrator of their intention to form 
the partnership, and Costa said that he and Martin were forming 
the partnership to escape the control of the market administrator. 
Costa related that his dealings as a producer with his dealer, a Mr. 
Phoenix, were unsatisfactory. 

14. The record does not show a specific demand that Martin file 
reports as an individual handler after the partnership was formed, 
but from the entire record it is clear that the market administrator 
considered Costa alone as the producer and Martin alone as the 
handler of the milk produced on the farm for the period involved. 


CONCLUSIONS 
It seems fairly obvious that the partnership arrangement between 
Costa and Martin was made in order that both might achieve the 
status of a “producer-handler” under the order, thus avoiding the 
requirement that Martin, as a handler, pay the minimum prices 
prescribed by the order for milk received from producers. Costa 
also hoped for advantage because he was not satisiied with his then 
existing situation as a producer. But, even though this seems to be 
the case, the troublesome question remains as to whether Costa and 
Martin have been successful. We must look to the order rather than 
the act for the governing provisions because the act merely provides 
(section 8c(3) (13)) that no order shall be applicable to any pro- 
ducer in his capacity as a producer. 
The pertinent provisions of the order are as follows: 
“Section 947.1 * *°* * * 
“(4) The term ‘person’ means any individual, partnership, corporation, 


association, or any other business unit. 
** *&£ & * 


“(8) The term ‘producer-handler’ means a producer who is also a 
handler and receives no milk from other producers: Provided, That the 
maintenance, care, and management of the dairy animals and other re- 
sources necessary to produce his milk shall be the personal enterprise of 
and at the personal risk of such producer, and the processing, packaging, 
distribution of the milk shall be the personal enterprise of and shall be at 
the personal risk of such producer in his capacity as a handler.” 

“Section 947.6 * * * * * 


“(f) Milk handled by producer-handlers. (1) The provisions hereof, 
except as set forth in section 947.5, shall not apply to the handling of 
milk of handlers who are also producer-handlers pursuant to section 
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947.1(a) (6), as verified by the market administrator in the manner pro- 
vided in subparagraph (2) of this paragraph. 

“(2) Handlers shall furnish to the market administrator for his veri- 
fication, subject to review by the Secretary, evidence of their qualifications 
as producer-handlers pursuant to section 947.1(a) (6), as of the effective 
date of the provisions hereof, and they shall furnish evidence of the sub- 
sequent changes made in the manner of producing or distributing their 
milk that affects their qualification as producer-handlers; such verifica- 
tion by the market administrator shall be made within 15 days of the 
date of receipt of the evidence, and shall be effective retroactively to the 
effective date of the provisions hereof in cases verified within 45 days of 
such effective date and shall be effective retroactively to the first day of 
the delivery period during which verification is made in subsequent cases.” 


Petitioners’ case for exemption is (1) that they executed and re- 
corded bills of sale giving each other half-interest in each other’s 
property used in producing and selling milk, and that they executed 
a partnership agreement to be effective for two years, (2) that they 
bought feed, etc., in the partnership name, borrowed money for 
cows and milking machines as partners, and that they split the 
profits between them. The case against the partnership is that 
Costa paid taxes upon the cows in his name, that the bottles used 
in distributing the milk carried a name other than the partnership 
name, that one of the trucks used in distributing the milk carried 
only Martin’s name, that it wasn’t until March 1943, more than a 
year after the execution of the partnership agreement, that the 
partnership negotiated the loan to pay the indebtedness upon the 
cows incurred by Costa prior to the partnership agreement, and 
that the partnership kept no books or records from which to deter- 
mine whether partnership operation really existed, although the 
partnership agreement stipulated that books and records would be 
kept. The principal argument advanced against petitioners and the 
one which formed the basis of the presiding officer’s recommendation 
is that the arrangement was made to evade the pricing provisions of 
the order, that is, that under the arrangement Martin could secure 
milk for less than the minimum prices and Costa could receive more 
than the blended prices paid producers under the order. 

The definition of “person” in section 947.1 is the definition 
generally used in statutes and regulations. The intention is to 
assure coverage of all the usual business units. I cannot believe, 
however, that the intention of using the word “partnership” was to 
treat as a “producer-handler” entity, or as one business unit, the 
kind of partnership advanced here—a temporary association of a 
producer and a handler by means of a partnership agreement and 
without any records to support the claim of partnership operation. 
If such an arrangement can successfully achieve a “producer-handler™ 
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status it would be easy for many other handlers to execute partner- 
ship agreements with one or more producers, refrain from keeping 
books and records and, while really handlers, defeat the order and the 
act. The definition of “producer-handler” in section 947.1 was 
adopted to insure that only bona fide producer-handlers could 
qualify for the exemptions in the order. I do not believe that peti- 
tioners meet the test. The situation disclosed here is not exactly 
the same as that involved in Elm Spring Farm vy. United States, 
127 F. (2d) 920 (C.C.A. 1st 1942), 3 A.D, 540, but I think that the 
principles expressed in that decision are applicable here and that 
the market administrator was justified in regarding Martin as a 
handler rather than a producer-handler. 


ORDER 
In view of the foregoing the position is dismissed 
Copies shall be served upon the parties by registered mail or in 
person. 


(A. D. 1008) 
In re INDEPENDENT LIVESTOCK COMMISSION COMPANY, INc. P&S Doc. No. 1667. 
Decided August 1, 1945. 


Cease and Desist—Sales to Employees—Reports to Customers—Customers’ 
Funds—Records—Suspension of Registration 


A registered market agency is ordered to cease and desist from permitting 
officers and employees to deal in consigned livestock, selling consigned 
livestock to them, and failing to show names of purchasers on accounts of 
sale, but the record does not support an order as to use of customers’ 
funds and full records, and no suspension is ordered because it was not 
ordered in recent similar proceedings. 


Mr. John J. Murray for complainant. Mr. W. L. Rush, of Springfield, Missouri, 
for respondent. Mr. T. V. Griffith, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 
This is a disciplinary procceding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted on November 9, 
1944, by a complaint filed by the Office of Distribution, now the 
Office of Marketing Services, the complainant. The respondent, 
Independent Livestock Commission Company, Inc., a livestock com- 
mission merchant at the Union Stock Yards, Springfield, Missouri, 
was charged with permitting its employees to deal in consigned 
livestock, permitting an officer to delay payment for consigned live- 
stock, failing to report fully to consignors, and failing to keep full 
records. On November 11, 1944, an Acting Associate Solicitor 
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assigned T. V. Griffith, Office of the Solicitor, as examiner and on 
November 16 copies of the complaint and the assignment were served 
on respondent by registered mail. 

Respondent filed an answer on December 6, admitting and ex- 
plaining most of the facts of the alleged, but stating that there had 
been no intended violations. Consigned livestock had been sold to 
employees with the knowledge and consent of the consignors, and at 
higher prices than were otherwise available, it said. It alleged that 
failure of the officer to pay within 30 days for livestock bought was 
through oversight and had been corrected, and that incomplete re- 
ports and records were due to inexperienced help during the period 
involved, also now corrected. On January 6, 1945, John J. Murray 
of the Office of the Solicitor, as attorney for complainant, wrote 
respondent that as it had failed to admit two of the three trans- 
actions in consigned sheep alleged in paragraph 5 of the complaint, 
an oral hearing would be necessary unless it desired to admit them. 
By a letter dated January 12, 1945, respondent replied, admitting 
one of the two transactions but stating that the other involved a sale 
by its employee of his own goats, not a purchase by him of consigned 
sheep. 

On March 15, 1945, the examiner filed his report under section 
202.9(c) of the rules of practice (9 CFR, Cum. and 1943 Supps., 
Part 202), which provides that admission of all the material facts 
alleged in the complaint constitutes a waiver of hearing. As appears 
above and in Findings 2 and 3 below, respondent did not admit all 
the allegations, but did admit enough to authorize the report and 
this order without oral hearing. The examiner proposed findings 
of the facts alleged, and a cease and desist order, on the basis that 
suspension of registration was unnecessary because there was no 
evidence that the consignors had suffered any monetary loss. 

Respondent did not except to the report, but on April 3 complain- 
ant filed exceptions to the examiner’s failure to propose suspension 
for 30 days, stating its reasons and requesting oral argument. 
Respondent replied, reiterating that sales to its employees were 
always by agreement with the consignors and at the best prices, that 
the officer would pay on the day after purchase, and that reports 
and records were now correct. Thereafter the record was submitted 
to this office, where this decision has been prepared. For reasons 
stated in the Conclusions, the requested oral argument was not held. 


FINDINGS OF FACT 


1. Respondent is a Missouri corporation. At all times material 
herein it engaged and was registered under the act as a market 
agency at the Union Stock Yards, Springtield, Missouri, posted as 
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a stockyard subject to the act (9 CFR 204.1), at which stockyard the 
transactions mentioned below occurred. 

2. On September 3, 7, and 17, 1943, respondent permitted Sears 
Soapes, its hog salesman, to purchase swine consigned to it for sale 
on commission. Complainant alleged a similar purchase on Sep- 
tember 23, 1943, but this was not admitted. 

3. On September 9, 1943, respondent permitted Otto Shantz, its 
sheep salesman, to purchase sheep consigned to it for sale on com- 
mission, and on September 29, 1943, permitted him to purchase goats 
consigned to it for sale on commission. Complainant alleged a 
similar purchase of sheep on September 2, 1943, but this was not 
admitted. 

4. On September 4, 5, 7, and 11, 1944, and at other times from 
June 1943 through September 1944, respondent permitted W. L. 
Rush, its president, to deal in livestock consigned to it for sale on 
commission by H. N. Brooks and others. 

5. From June 1943 through May 1944 respondent allowed Rush 
to delay payments for consigned livestock purchased by him for 
periods as long as 90 days. 

6. On seven different days in September 1943 respondent issued 
to H. L. Parker and other consignors accounts of sale, and kept 


copies of them in its records, which did not show the names of 
purchasers. 


CONCLUSIONS 

Although section 201.59 of the regulations under the act (9 CFR,- 
Cum. Supp., Part 201, as amended by 10 F.R. 1471) permits :a 
market agency to sell consigned livestock to itself under specified 
conditions, section 201.60 forbids a market agency to permit its 
officers or employees to deal in livestock consigned to it for sale on 
commission. Although sale to an employee may not harm the con- 
signor where he agrees and the price is the highest available, as 
respondent’s answer indicates were the conditions of the sales men- 
tioned in Findings 2, 3, 4, and 5, section 201.60 does not seem to 
permit such a transaction. So long as this regulation remains in 
effect, respondent is bound by it, and should be ordered to discontinue 
permitting its officers and employees to deal in’ consigned livestock, 
and to discontinue selling consigned livestock to them. 

Complainant alleged that allowing Rush to defer payment for 90 
days created shortages in the shippers’ proceeds account. Respon- 
dent’s answer indicated that payment within 30 days was all right. 
We suppose the allegation inferred that respondent paid consignors 
for livestock Rush bought, before Rush paid for it, with proceeds 
received from other purchasers for other consigned livestock. If 
this happened, of course respondent misused funds belonging to 
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consignors. However, if respondent waited until collecting from 
Rush to pay consignors for the livestock he bought, no misuse of 
customers’ funds appears. In this connection, we do not see what 
difference the 30 or 90 days made. We do not like to base findings 
on inferences, even in uncontested cases, and we did not think it 
necessary or desirable to find on this record that respondent misused 
its customers’ funds. Accordingly, we include here no order as to 
customers’ funds. The situation will probably not recur, as we are 
here ordering respondent not to sell consigned livestock to Rush at 
all, and there will be no question as to when he should pay for what 
he does not buy. 

As a necessary part of a full report which a market agency maa 
make to consignors for whom it sells livestock on commission, section 
201.43 of the regulations requires the names of purchasers to be 
shown on accounts of sale. Finding 6 shows that respondent failed 
to comply with this in some instances, and it should be ordered to 
comply. 

Complainant and the examiner seem to regard the copies of the 
incomplete accounts of sale as inadequate records. If respondent 
kept no other records of the sales than these copies, then its records 
as a whole did not fully show the transactions. But there is no allega- 
tion as to the existence or absence of other records, the contention 
seeming to be that these copies should show the names of purchasers 
although the original accounts of sale did not. The originals issued, 
although inadequate as accounts of sale, were not records kept, and 
the copies kept were correct records of what they purported to record, 
the original accounts of sale. The copies would be incorrect if they 
contained names of purchasers. We do not find or conclude that 
respondent failed to keep the required records, and no order should 
issue concerning records. 

In the exceptions to the examiner’s repert, complainant contends 
that respondent’s registration should be suspended because of the 
seriousness of its violations, especially its misuse of customers’ funds. 
We have not found that respondent misused such funds. Further- 
more, in a recent proceeding we did not suspend a registrant at the 
same stockyard for misuse of customers’ funds, etc., nor did com- 
plainant recommend suspension. /n re National Live Stock Com- 
mission Company, 4 A.D. 309 (April 1945). In another, suspension 
was neither recommended nor ordered for violations similar to those 
found here. /n re Robertson Livestock Commission Company, 4 A.D. 
406 (May 1945). The violations here are not sufficiently different 
from the violations in those proceedings to warrant a suspension 
here, and only a cease and desist order is issued. Under these 
circumstances the requested oral argument seems unnecessary, and 
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was not held. See /n re Watkins Commission Company, Inc., 4 A.D. 
395 (May 1945). 
ORDER 

Respondent shall cease and desist from: 

1. Permitting any of its officers or employees to deal in livestock 
which has been consigned to it for sale on commission. 

2. Selling to an officer or employee livestock which has been 
consigned to it for sale on commission; and 

3. Failing to show the names of purchasers on accounts of sale 
rendered to consignors for whom it has sold livestock on commission. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 1009) 


W. B. TorBet v. UNION Stock YARD & TRANSIT COMPANY OF CHICAGO. P&S Doc. 
No. 1706. Decided August 1, 1945. 


Dismissal—Settlement Between Parties 


Since parties filed a stipulation with the examiner for dismissal of the pro- 
ceedings on the ground that all claims thereunder had been settled to 
the satisfaction of both parties, the complaint herein is dismissed. 


Mr. W. B. Torbet, of Rensselaar, Indiana, pro se. Messrs. Winston, Strawn & 
Shaw, of Chicago, Illinois, for respondent. Mr. Frank A. Gallagher, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER OF DISMISSAL 

The complainant, on March 14, 1945, filed a complaint for repara- 
tion against the respondent alleging that the latter had failed to 
deliver certain livestock belonging to complainant which was in the 
custody of respondent. After an answer had been filed and notice of 
hearing had been issued, the parties filed a stipulation with the exam- 
iner for dismissal of the proceedings on the ground that all claims 
thereunder had been settled to the satisfaction of both parties. 

In view of this action, the complaint herein is dismissed. 
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(A. D. 1010) 


RatpH HuMes v. UNION StocK YARD & TRANSIT COMPANY OF CHICAGO. P&S 
Doc. No. 1710. Decided August 1, 1945. 


Dismissal—Settlement Between Parties 


Since parties filed a stipulation with the examiner for dismissal of the pro- 
ceedings on the ground that all claims thereunder had been settled to 
the satisfaction of both parties, the complaint herein is dismissed. 


Mr. Ralph Humes, of Rensselaar, Indiana, pro se. Messrs. Winston, Strawn € 
Shaw, of Chicago, Illinois, for respondent. Mr. Frank A. Gallagher, 


Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 
The complainant, on March 14, 1945, filed a complaint for repara- 
tion against the respondent alleging that the latter had failed to 
deliver certain livestock belonging to complainant which was in the 
custody of respondent. After an answer had been filed and notice 
of hearing had been issued, the parties filed a stipulation with the 
examiner for dismissal of the proceedings on the ground that all 
claims thereunder had been settled to the satisfaction of both parties. 
In view of this action, the complaint herein is dismissed. 


(A. D. 1011) 
In re TARR, Downs & Company. P&S Doc. No. 1692. Decided August 3, 1945. 


Cease and Desist—Operating as a Market Agency—Consent Order 


By consent of the parties, a respondent who was a member of one partnership, 
whose registration was suspended for a year, is ordered to withdraw as a 
partner in a second partnership, registered as a market agency, during 
the suspension period, and the three other partners of the second part- 
nership are ordered to cease and desist from admitted violations com- 
mitted while engaged as employees of the first partnership. 


. Morris D. Spiegel and Miss Rufe D. Edwards for complainant. Mr. Albert 
Ward, of Indianapolis, Indiana, for respondents. Mr. William H. Tandy, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
filed on February 9, 1945, by the Office of Marketing Services, the 
complainant. It was alleged that the four members of a partner- 
ship, Tarr, Downs & Company, a livestock commission merchant at 
Indianapolis, Indiana, were operating in violation of an order sus- 
pending the registration of Tarr, Downs Commission Company, of 
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which one of the present respondents had been a partner and the 
other three had been employees. Respondents answered on April 
18, 1945, denying the validity of the suspension order and denying 
that the employees of the former partnership were responsible for 
its violations of the act. 

A hearing was held in Indianapolis on July 5, 1945, before W. H. 
Tandy of the Indianapolis office, Office of the Solicitor, as examiner. 
Morris D. Spiegel and Miss Rufe D. Edwards of the same office 
appeared for complainant, and: Albert Ward of Indianapolis ap- 
peared for respondents. The parties stipulated that, for the pur- 
pose of the order issued herein, the facts shown below were true, and 
no testimony was presented. On July 20, 1945, Examiner Tandy 
filed an examiner’s report, but it was not served, and on July 30 
John J. Curry of the Washington office, Office of the Solicitor, also 
acting as examiner, certified the matter to this office, where this de- 
cision has been prepared. 


FINDINGS OF FACT 
1. Respondents are Frank O. Downs, Austin E. Tarr, Daniel K. 
Springer, and Reese Smith. Since June 6, 1944, they have been 
partners in Tarr, Downs & Company, which engaged and was regis- 


tered under the act as a market agency at the Indianapolis Stock 
Yards, Indianapolis, Indiana, posted as a stockyard subject to the 
act (9 CFR 204.1, as amended by 9 F.R. 13695). 

2. Respondent Frank O. Downs was a partner with Alfred M. 
Tarr in Tarr, Downs Commission Company, whose registration was 
suspended for a year, beginning on October 28, 1944, in Jn re Tarr, 
Downs Commission Company, 3 A.D. 746 (September 18, 1944), to 
which order reference is made. 

3. Alfred M. Tarr died on May 13, 1944. 

4. Respondent Frank O. Downs participated in the violations for 
which the registration of Tarr, Downs Commission Company was 
suspended, and respondents Austin E. Tarr, Daniel K. Springer, 
and Reese Smith, as employees of Tarr, Downs Commission Com- 
pany, participated in some of such violations, but not to the same 
degree as Frank O. Downs. 


CONCLUSIONS 
Little need be said here concerning the serious nature of the vio- 
lations of the act engaged in by the respondents in connection with 
the operation of the former partnership. The suspension order to 
which reference was made in Finding 2 contains a discussion of those 
violations. Respondents’ use of a new partnership organization and 
registration, under a slightly different name, to continue to operate 
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was such a fraudulent device as might authorize cancellation of the 
registration. The stipulation provides for such mild disciplinary 
action that, were it not for the unusual history of the two proceed- 
ings involved, we could not with good conscience approve it. But 
under the circumstances, the findings and order agreed to are issued. 
As the stipulation constituted a substantial agreement to accept a 
consent order, the examiner’s report might have been dispensed with, 
and need not be served. 
ORDER 

Frank O. Downs shall cease and desist from operating as a market 
agency at the Indianapolis Stock Yards in violation of the suspen- 
sion order issued in /n re Tarr, Downs Commission Company on 
September 15, 1944, and shall withdraw from the partnership of 
Tarr, Downs & Company until October 29, 1945. 

Austin E. Tarr, Daniel K. Springer, and Reese Smith shall cease 
and desist from: 

1. Operating as a market agency at a stockyard posted as subject 
to the act without having registered and furnished bond as required 
by the act; 

2. Rendering false or misleading accounts of purchase or sale to 
persons for whom they have purchased or sold livestock at a posted 
stockyard ; 

3. Taking hidden profits in addition to commissions charged in 
executing orders to purchase livestock at a posted stockyard; 

4. Selling livestock consigned to them for sale to themselves with- 
out disclosing, on the account of sale, that the livestock was so sold, 
and the reason why it was so sold; 

5. Failing to identify fully in their records every account carried 
in the records; : 

6. Giving gratuities to truckers employed by shippers of live- 
stock, except as is specifically authorized by the regulations under 
the act; and 

7. Operating as a market agency in partnership with Frank O. 
Downs until October 29, 1945, or with any other person whose regis- 
tration is suspended during the period of suspension. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the sixth day after this date. 
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(A. D. 1012) 
In re NEw JeRsEY Coop CoMPaAny, INnc., et al. P&S Doc. Nos. 553, 554, 555, 
Decided August 10, 1945. 
Rates and Charges—Granting Temporary Increases 


A temporary rate increase requested by licensees engaged as handlers in the 
live poultry business and recommended by the Office of Markting Services 


is granted. 
Mr. John J. Curry for Office of Marketing Services. Mr. Louis Deitel, of 
Hoboken, New Jersey, for respondents. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
SUPPLEMENTAL RATE ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), involving charges made by the respond:* 
ents, New Jersey Coop Company, Inc., New York Live Poultry 
Trucking Company, Inc., and New York Coop Company, Inc., for 
services in connection with handling live poultry in the New York 
City area. Respondents’ rates were prescribed in an order which 
became effective on October 1, 1937. In 1943 they requested an in- 
crease, but their petition was dismissed (2 A.D. 389). 

In a petition filed on June 20, 1945, respondents have asked that 
the 1937 order be so modified as to permit them to charge a coop 
rental of 85 cents for the remainder of 1945, instead of the present 
rate of 65 cents. They presented figures indicating that they had 
operated at a loss from December 1944 through May 1945, due to 
the decrease in the volume of poultry handled as a result of demands 
of the Government for poultry for the armed forces. They alleged 
that their customers were willing to pay and absorb the requested 
additional charge. 

On July 25, 1945, the Office of Marketing Services answered re- 
spondents’ petition, stating that under the circumstances the relief 
requested is reasonable, and recommending that it be granted under 
the conditions mentioned below. 

On the basis of the recommendation of the Office of Marketing 
Services, respondents are ordered, subject to the provisions set out 
below, to publish and file, within 20 days from the date of this order, 
in accordance with the act and the regulations thereunder, such 
amendments to their tariffs now on file as will provide a coop rental 
charge of 85 cents per coop, such amendments to provide that they 
shall be effective through December 1945, after which time they 
shall be of no further effect, and the present rate of 65 cents shall 
again be in effect. Due to the time element involved, the statutory 
requirement of a notice of ten days before a tariff change may be- 
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come effective should be waived, as is authorized, and respondents 
may make their amendments effective when filed and published. 

The foregoing paragraph shall not become effective unless re- 
spondents file, either before or with such tariff amendments, their 
agreement to submit monthly during the effect of the 85-cent rate a 
report of their incomes and expenses in the manner these are shown 
in their petition for the increase, and of the number of coops rented, 
and their consent that if coop rentals return to the normal volume, 
the 65-cent rate may be restored by a supplemental order in this 
proceeding before 1946, upon the application of the Office of Mar- 
keting Services, without further hearing. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective when respondents file the agreement 
and consent mentioned in the preceding paragraph. If such is not 
filed within 20 days, then the effect of the 1937 rate order shall re- 
main unmodified. 


(A. D. 1013 
In re BEN MAzeR. P&S Doc. No. 1680. Decided August 10, 1945. 


Evidence—Burden of Proof of Unfitness for. License—Remand— 
Complaint—Respondent—Contents of Record 


To support a denial of a license the burden is upon the complianant to adduce 
aflirmative evidence to support a finding of unfitness, and because it was 
erroneously assumed that the burden was on the applicant to show fitness, 
the proceeding is remanded for relevant information. Calling the com- 
plaint an “Order to Show Cause” and referring to respondent as the 
applicant rather than the respondent may have led to the erroneous as- 
sumption, although the body of the document did not purport to order re- 
spondent to show or prove anything. It would clarify the situation if 
the moving paper were simply called a complaint, as is the practice in 
Agriculture Decisions prepared here, and the applicant should be referred 
to as respondent in the proceeding. 


Evidence—Incorporation of Documents in Record 


Documents not received in evidence should not be physically incorporated 
in the record as exhibits. 


Mr. Rogers N. Robinson for complainant. Mr. Paul T. Smith, of Boston, 
Massachusetts, for respondent. Mr. Leonard O. Carson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


ORDER REMANDING PROCEEDING 
This is a proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.). It was instituted by a document styled “Order 
to Show Cause and Notice of Hearing” filed on November 4, 1944, 
by the Office of Distribution, now the Oflice of Marketing Services. 
In the first paragraph of this document it is stated that Ben Mazer, 
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Danielson, Connecticut, had on January 12, 1944, applied for a 
license under the act to deal in live poultry in Boston, Massachusetts, 
New York, New York, and Newark, New Jersey, cities designated 
as subject to the poultry provisions of the act. The remainder of 
the document is as follows: 


“There is reason to believe that the applicant is financially unable to 
fulfill the obligations that he would incur as a licensee. 


“WHEREFORE, this proceeding to inquire into the truth of the matters 
and things hereinbefore alleged is instituted and the Office of Distribution 
requests: 

“1, That, unless the foregoing matters and things are admitted within 
twenty days from the receipt of this order to show cause, this matter be 
set down for oral hearing in conformity with the rules of practice govern- 
ing proceedings under the Packers and Stockyards Act, 1921, as amended, 


“2. That such order or orders be entered as are warranted in the 
premises. 


“Done at 


On December 8, 1944, Mr. Mazer answered, stating that he was 
financially able to meet his obligations, and asking a hearing. On 
January 25, 1945, a hearing was set and an Associate Solicitor as- 
signed Leonard O. Carson of the Philadelphia office, Office of the 
Solicitor, as examiner. The hearing was held before him in Boston 
on February 21, 1945. Rogers N. Robinson of Mr. Carson’s office 
appeared for the Office of Marketing Services and Paul T, Smith 
of Boston appeared for Mr. Mazer. Mr. Smith called Mr. Mazer, 
who was the only witness who testi‘ied, although the transcript shows 
statements by other unidentified persons. The testimony related to 
purchases of poultry in the country by Mazer, either as agent for a 
Newark poultry dealer, or for himself with immediate resale in the 
country to the Newark dealer. Mr. Robinson cross-examined Mazer. 
but presented no testimony, and neither party offered any exhibits. 
At Mr. Smith’s request, the examiner gave him until March 10 to 
file a financial statement. 

After two extensions of time by the examiner, the Office of. Mar- 
keting Services filed a suggested order on April 10, 1945. The exam- 
iner’s report was filed on April 24, 1945. When neither party ex- 
cepted to the report within the time allowed, the record was sub- 
mitted to this office, where this decision has been prepared: 

The Office of Marketing Services and the examiner recommended 
that the application for license be denied on the basis that Mazer 
had not established that he met the financial requirements of the act 
and the regulations. This placed the burden upon Mazer, and would 
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assume that he was not qualified for license until he proved himself 
fit. The act seems to say that the Secretary shall issue a license 
unless he finds, after opportunity for hearing, that the applicant is 
unfit. We think this requires affirmative evidence of unfitness before 
a license can be refused, and the burden of adducing such evidence 
is upon him who alleges the unfitness. Of course it may be true in 
some cases that failure or refusal to disclose financial condition may 
constitute sufficient evidence of unfitness. 


Perhaps calling the first document of the proceeding an “Order to 
Show Cause” and referring to Mazer as the applicant rather than 
the respondent led to the error, although the body of the document 
did not purport to order Mazer to show or prove anything. Perhaps 
it would clarify the situation if the moving paper, defined in sec- 
tion 202.2(h) of the rules of practice (9 CFR, Cum. and 1943 Supps., 
Part 202), were simply called a complaint, as is our practice in 
Agriculture Decisions prepared here. Also, it would seem prefer- 
able to refer to Mazer as the respondent and the Office of Marketing 
Services as the complainant, in accordance with the definitions of 
those terms in the rules of practice, and we shall do so hereafter. 


Complainant and the examiner base recommended findings partly 
upon two documents admittedly not offered or received in evidence, 


but attached to the transcript as exhibits. These so-called exhibits 
are not proper parts of the record, should not be physically in the 
record, and should not be considered in deciding the issues involved. 
See Jn re Lipman, 4 A.D. 304, 307 (1945). 

The testimony involved transactions in the country, apparently 
not in a city where a license is required. There is no support for the 
recommended findings that respondent engaged in business in the 
cities without a license, and there is no evidence concerning the 
volume of the business contemplated in the cities. In the absence 
of allegation and proof that respondent is operating illegally with- 
out a license, we must assume that he is not in business in the cities, 
but plans to enter business there if he receives a license. 

On the present record perhaps we would be justified in ordering 
that the license applied for be issued. However, as the record does 
not show what business respondent contemplates in the capacity of 
a licensee, and as it appears that he was president: of a corporation 
whose license was revoked for failure to meet financial requirements 
in In re Mazer Live Poultry Corporation, 1 A.D. 528 (1942), it 
seems preferable to obtain more pertinent information before ren- 
dering a decision on the merits. Accordingly, the proceeding is 
remanded to the examiner, with instructions to reopen the hearing 
for further material evidence. As the application for license has 
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been pending for about a year and a half, no avoidable delay should 
be allowed to prevent an early conclusion to this proceeding. 

Copies hereof shall be served on the parties or their counsel of 
record. 


(A. D. 1014) 


J. B. MEYeER v. NETTIE LAIDERMAN. P&S Doc. No. 1711. Decided August 13, 1945, 
Reparation—Failure to Pay Balance of Purchase Price 


Where respondent purchased live poultry on a weekly credit basis and failed 
to pay for same, complainant is entitled to an award of reparation for 
the balance of the purchase price. 


Mr. J. B. Meyer, of National Stock Yards, Illinois, pro se. Mr. T. Vincent Grif- 

fith, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 

culture. 

PRELIMINARY STATEMENT 
On November 20, 1944, the complainant, J. B. Meyer, doing business 

as J. B. Meyer Poultry and Egg Company, National Stock Yards, 
Illinois, filed a complaint against Nettie Laiderman, doing business 
as South Broadway Poultry Market, 1419 South Broadway, St. 
Louis, Missouri, respondent, under the Packers and Stockyards Act, 
1921 (7 U.S.C. 1940 ed., 181 et seg.), seeking reparation in the sum 
of $181.44. The complainant alleged that this was the balance due 
for the price of live poultry which the respondent had bought but 
failed to pay for. A copy of the complaint was sent to respondent 
by registered mail and return receipt shows the date of delivery as 
November 25, 1944. No answer was fled within 20 days from the 
date of service of the complaint. Therefore, pursuant to the rules 
of practice (9 CFR 202.41(c); 6 F.R. 3144), oral hearing is waived 
and the allegations of the complaint are deemed admitted. 


FINDINGS OF FACT 

1. The complainant is an individual, J. B. Meyer, doing business 
as J. B. Meyer Poultry and Egg Company, National Stock Yards, 
Illinois, and at the time of the transactions involved herein, was 
licensed as a live poultry dealer under the act. 

2. The respondent is an individual, Nettie Laiderman, doing busi- 
ness as South Broadway Poultry Market, 1419 South Broadway, St. 
Louis, Missouri, and at the time of the transactions involved herein, 
was licensed as a live poultry dealer under the act. 

3. St. Louis, Missouri, is a market and city heretofore designated 
as subject to the act. 
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4. On June 30, 1944, the respondent purchased from complainant 
live poultry at an agreed price of $222.44, and on August 22, August 
96, September 25, and September 30, 1944, made payments of $25.00, 
$5.00, $6.00, and $5.00, respectively, leaving a balance unpaid of 
$181.44. The live poultry was sold to the respondent on a weekly 
credit basis. 

5. The complaint was filed on November 20, 1944, which was 
within 90 days after the cause of action accrued. 


CONCLUSIONS 
The respondent’s purchases of live poultry, as indicated above, on 
a weekly credit basis, and her failure to pay for same constitute an 
unfair practice in violation of the act, for which the complainant 
should be awarded reparation. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, the sum of $181.44, with interest 
thereon at 5 per cent per annum from June 30, 1944, until paid. 
Copies of this order shall be served on the parties by registered 


mail or in person. 


(A. D. 1015) 


In re. CONSOLIDATED COMMISSION COMPANY. P&S Doc. No. 1561. Decided 
August 21, 1945. 


Suspension of Registration—Cease and Desist—Violations of Act by 
Bookkeeper—False Records 


For falsely recording trades of a clearee, the registration of respondent cor- 
poration, a livestock commissicn merchant, is suspended for five days, 
although its bookkeeper, primarily responsible for the violations, has left 
the corporation, and respondent is ordered to discontinue its violations 
and keep correct records. 


Administrative Proceeding—Companion Proceeding—Evidence 


It was proper to mention an order in a companion proceeding, and the record 
should show it when there is a companion proceeding. 


Administrative Proceeding—Testimony of Witness—Failure to Call Witness 


Content of witness’s testimony, not who called the witness, is important in 
administrative proceedings, and failure to call witness might infer the 
witness’s testimony would be unfavorable. 


Evidence—Peculiarities in Handling Trades 


Where peculiarities in handling transactions recorded as for A and B, can 
be explained only on the basis that they all were transacted for C, it is 
concluded that the trades were consummatéd for C. 


Mr. Morris D. Spiegel for complainant. Mr. Walter H. Chambers, of Chicago, 
Illinois, for respondent. Mr. Frederick W. Turner, Jr., of Chicago, Illinois, 
for G. E. Mathews. Mr. Frank A. Gallagher, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri. 
culture. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock. 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted on November 6, 
1942, by a complaint filed by the Food Distribution Administration, 
now the Office of Marketing Services, the complainant. It was 
charged that the respondent, Consolidated Commission Company, a 
livestock commission merchant at the Union Stock Yards, Chicago, 
Illinois, had falsely recorded trades made by Lou Bick for his own 
account as having been made for the accounts of others. 

A hearing was held in Chicago on July 20 and 21 and August 22, 
1944, before Frank A. Gallagher of the Chicago office, Office of the 
Solicitor, as examiner. Morris D. Spiegel of the same office appeared 
for complainant. On the first day, James L. Merrion, its presi- 
dent, was the only one appearing for respondent, but thereafter it 
was represented by Walter H. Chambers of Chicago. Frederick W. 
Turner, Jr., Chicago, appeared for G. E. Mathews, who had been 
respondent’s secretary and treasurer at the time of the transactions 
involved. Mathews was not named in the complaint, and did not 
formally intervene, but his counsel was allowed to participate in 
the proceeding upon the examiner’s statement that Mathews “might 
be subject to any order that might be issued in this case,” to which 
counsel agreed. 

The transcript of the hearing contains 272 pages, and numerous 
exhibits were introduced. The only material facts in dispute are 
whether 15 transactions recorded as made for E. G. Siebens and 
William Organ were really for Bick’s account and, if so, whether 
Mathews knew they were Bick’s. It therefore seems unnecessary to 
summarize all the testimony and evidence, and we shall merely out- 
line some of the matters that throw light on the two disputed issues 
of fact. 

At the time of these transactions Lou Bick was registered under 
the act as a market agency, which authorized him to buy and sell 
livestock on commission for others, but he was not then registered 
as a dealer, and hence it was unlawful for him to trade for his own 
account. He did not keep his own records, but employed the re- 
spondent to keep them and clear his trades, and his office was in 
respondent’s. Mathews was respondent’s secretary and treasurer and 
kept its books. Respondent recorded the 15 transactions as made 
by Bick on commission for Siebens and Organ. Complainant claims 
that they were not deals on commission, but for Bick himself, and 
should have been so recorded. In another proceeding, Bick’s regis- 
tration was suspended for 30 days on the ground that the trades 
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were his. See Jn re Lou Bick, 4 A.D. 172, 385 (March and May, 
1945). 

George F. Keller, an accountant for complainant, produced copies 
of respondent’s records concerning the 15 transactions, and explained 
them. He said that he could not determine the status of the Siebens 
and Organ accounts from the records until Mathews told him the 
transactions were Bick’s and referred him to the miscellaneous ac- 
count. Keller took Mathews’ statement to mean that the transactions 
were for Bick’s account, but Mathews testified that he meant only 
that they were for Bick’s customers. Edward R. Hart, another Gov- 
ernment accountant, testified that Mathews objected to the audit, 
thought it strange and a fishing expedition, and told him that the 
transactions were carried in the names of Siebens and Organ because 
Bick was not registered as a dealer. Mathews denied the statement. 

The first transaction involved a purchase of cattle and a subse- 
quent sale at a profit, recorded by respondent as made by Bick for 
Siebens. Siebens did not put up the purchase price, but Bick paid 
for the cattle by his check to the sellers, the check being signed by 
Mathews. After the sale Mathews issued a check on Bick for the 
proceeds, $1,228.80, to E. G. Siebens, endorsed it in the name of 
Siebens, and deposited it to respondent’s account. Checks for the 
proceeds were not similarly issued, endorsed, and deposited in sub- 
sequent transactions until the last five, in which they were made 
payable to Organ, his name was endorsed by an employee of re- 
spondent, and the checks were deposited to respondent’s account. 

In his original testimony on July 21, 1944, Mathews said that the 
proceeds check should have been made to respondent but was made 
to Siebens through error, and to correct the error and get the money 
back into respondent’s account, he endorsed and deposited the check, 
rather than cancel it and issue a correct one. He said that the checks 
to Organ were similar errors and similarly handled. But when he 
testified on August 22 Mathews said the checks to Siebens and Organ 
were not through error, but that respondent used that method to 
transfer funds among its various accounts. He then said he had 
authority to sign the names of Siebens and Organ on the checks. 

Merrion testified that the custom of making the checks to Siebens 
and Organ, endorsing and depositing them, was adopted because it 
was simpler and cut red tape. He did not know it was done at the 
time, he said, but it was all right and nothing unusual. He later 
admitted that it was not the simplest way, and that it was not usual 
to have an officer endorse a customer’s name on a check. 

A check for $43.55, the profit on the first transaction, was issued 
by respondent to Siebens. Bick endorsed Siebens’ name on it, and 
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then his own. Bick similarly endorsed another profit check for 
$116.96. These two checks were the only ones issued for profits on 
the 15 transactions. Complainant claims that this shows Bick got 
the profits on the transactions, which were for his account. Bick 
denied this. He said Siebens wanted to cash the $43.55 check at a 
tavern where Bick was known, and he endorsed it, but that Siebens 
got the money. He did not explain why he wrote Siebens’ name as 
well as his own if Siebens was present. He did not remember the 
other check, but insisted he did not get the money. 

Profits on the second through the seventh transactions were paid 
in one check, after adjustment with the “liquor account”, mentioned 
below. Of these six transactions, five were recorded as for Siebens 
and one for Organ. There was a $13.70 profit in the Organ deal, 
but the total profits on all six were recorded as credited and paid to 
Siebens. Payment was by the $116.96 check mentioned above. 
Mathews and Merrion said that this was an error, and that the 
$13.70 should have been paid to Organ. The record shows no cor- 
rection of the error. 

When the profits were figured on these six transactions, deductions 
amounting to $118.64 were made and credited to payment for liquor. 
Keller testified that when he asked Mathews what connection the 
liquor payments had with these profits, Mathews told him that part 
of the cost of liquor should be applied to Bick because the liquor 
was used for the goodwill of Lou Bick Company. Bick denied that 
he had ever owed anything for liquor, but said he may have had 
some drinks out of it, and later said that what he got was charged 
to his account and paid for. He stated he did not know what he 
got, but “what I got I paid for”, and that Siebens and Organ paid 
for what they got. 

It seems that respondent purchased liquor by the case and brought 
it to Bick’s office for the convenience of Bick and his customers and 
others. It is not clear how it was handled, there being statements 
that it was sold both by the bottle and by the drink to anyone who 
wanted it. Mathews said that no records were kept of it, and that 
he figured from his mind how much Siebens and Organ owed for 
liquor and made the adjustments from their profits. It did not seem 
a good bookkeeping practice to show on the records how much the 
customer owed, he stated, but the records were true and accurate. 
Adjustments he made for liquor were based upon his guess of how 
much the customer had, but he could not say how much 20 bottles 
would be. Merrion said he knew about the liquor, but did not know 
how it was paid and accounted for. It should be noted that the 
attempt of Bick and Mathews to make it appear that Organ’s profit 
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was applied to payment for liquor does not fit in with the testimony 
of Mathews and Merrion that the profit should have been paid to 
Organ. 

In many of the transactions, no charges were made for feed, al- 
though the cattle were held for three or four days. In at least one 
instance, the usual cost of feed would have been more than the com- 
mission recorded as charged by Bick. Bick’s explanation of these 
were that sometimes you can carry cattle on feed left by others with- 
out cost, or that he may have forgotten to charge for feed. Merrion 
agreed that cattle could be carried without buying feed. Mason 
Haskell, a marketing specialist employed by the complainant, testi- 
fied that he had had experience in feeding and handling cattle at 
stockyards for more than 23 years, and had never heard of a com- 
mission man’s failing to charge a customer for feed when he held 
cattle over. 

The last five transactions showed a loss in Organ’s account. Re- 
spondent recorded the loss as paid in cash by Bick, $32.41 on Sep- 
tember 21, 1942, and $202.58 on October 15, 1942. The explanation 
of this was that respondent looked to Bick for losses of his cus- 
tomers. Although Bick had no records except those kept by re- 
spondent, there is no record that Organ paid Bick this loss. 

It is apparent from the foregoing that many peculiarities in the 
handling of these transactions can be satisfactorily explained only 
on the basis that the trades were Bick’s. Added to this is the unre- 
liability of the testimony of Mathews, and his antagonism. For 
illustration, in addition to his amazing statement that his handling 
of the “liquor account” was good bookkeeping practice, and his con- 
tradictory testimony concerning the endorsed proceeds checks, he 
declared that he could not remember what his salary was in 1942 
and 1943, although he later stated that he left respondent at the end 
of 1943 because he thought his salary was too low. On this record, 
we think the only possible conclusion is that the trades were Bick’s 
and that Mathews knew they were, and we have so found. The other 
findings of fact are either admitted or not disputed. 

After the hearing, complainant suggested a cease and desist order 
and suspension of respondent’s registration for 30 days. Mathews 
filed a brief contending that the evidence presented by the account- 
ants was overcome by the testimony of Bick, Mathews, and Merrion. 
Respondent suggested that the charges had not been proved and that 
the proceeding should be dismissed, and mentioned the -changed 
ownership of respondent. In his report, filed on February 3, 1945, 
the examiner proposed a cease and desist order, but not a suspension, 
because of the change in ownership and increased supervision over 
the records. 





660 PACKERS AND STOCKYARDS ACT, 1921 A. D. 1015 


Respondent did not except to the report, but complainant ex- 
cepted to the failure to propose a suspension of 30 days and requested 
oral argument, which was held before me in Chicago on May 18, 
1945. Complainant contended that the change in ownership, which 
was not because of the violations, should not allow the corporation 
to escape suspension for such serious violations. Although respond- 
ent’s counsel had claimed, in respondent’s suggested findings, that 
no finding should be made against respondent until one had been 
made against Bick in another proceding, he strenuously objected to 
complainant’s counsel’s reference to the order against Bick. He 
argued that Bick and Mathews were Government witnesses, and that 
in examining respondent’s many transactions for a year the account- 
ants found only 15 which they questioned. He said complainant's 
failure to call Siebens and Organ as witnesses indicated that their 
testimony would not support complainant’s case. He argued that 
a suspension of even one day would put respondent out of business, 
and that Merrion, now practically its sole owner, should not be pun- 
ished for the acts of Mathews, of which Merrion did not know at 
the time, even if Mathews had violated the act. 


FINDINGS OF FACT 

1. Respondent is a corporation. At all times material herein it 
engaged and was registered under the act as a market agency to buy 
and sell livestock on commission and to act as a clearing agency at 
the Union Stock Yards, Chicago, Illinois, a stockyard posted as 
subject to the act (9 CFR 204.1). 

2. At all times material herein respondent cleared the trades 
and kept the records for Lou Bick, an individual doing business as 
Lou Bick Company. 

3. During 1942, before December 18, 1942, Lou Bick Company 
was registered under the act as a market agency to buy and sell 
livestock on commission for others, but was not registered as a 
dealer to buy and sell livestock for himself, at the Chicago Union 
Stock Yards. On December 18, 1942, Bick registered as a dealer. 

4. Respondent recorded 15 transactions in cattle at the Chicago 
Union Stock Yards during the first five months of 1942 as made by 
Bick on commission for E. G. Siebens and William Organ, but such 
transactions were made by Bick for himself, and G. E. Mathews 
knew it. 

5. William Organ had been employed by respondent before 1942. 
He was not so employed in 1942, but at the time of the hearing herein 
he was employed as a manager for respondent in Colorado. 

6. During 1942 G. E. Mathews was secretary and treasurer of 
respondent and had charge of keeping its records, including the 
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records it kept for Lou Bick Company. Of respondent’s stock, he 
then owned 30 percent, Russell Wilkins owned 35 percent, and James 
L. Merrion, its president, owned 35 percent. 


7. At the end of 1943 Mathews withdrew from respondent be- 
cause he thought his salary was too low, and he is now the sole 
proprietor of the Chicago Commission Company, registered under 
the act. Since the withdrawal of Mathews, 98 percent of respondents 
stock is owned by James L. Merrion and his wife. 


CONCLUSIONS 


Making and keeping the false records violated section 401 of the 
act and Section 10 of the Federal Trade Commission Act, incorpo- 
rated into the act by reference, and constituted an unjust and de- 
ceptive practice in violation of sections 307 and 312 of the act. 
Section 403 specifically makes respondent liable for the acts of 
Mathews, its agent. The violations are serious and warrant a sus- 
pension as well as a cease and desist order. 


Suspension of the present registration of Mathews for the viola- 
tions should be comparable to Bick’s suspension in connection with 
the same transactions. While Mathews participated in the hearing 
and apparently assumed that an order might be issued against him, 
he was not charged with violations in the complaint, and we think 
no order should issue against him in this proceeding. 

If, upon discovering violations by Mathews, the present owner of 
the respondent corporation had admitted the violations, discharged 
Mathews because of them, and tried to correct the situation, his 
arguments against suspension would be convincing. See Jn re Mid- 
west Farmers, 2 A.D. 268, 296-297 (1943). Unfortunately, that is 
not exactly the case here. In his testimony, Merrion defended the 
explanations and denials of Bick and Mathews, and the way the 
transactions were handled. He has not yet admitted that there were 
violations, and the withdrawal of Mathews from the corporation had 
no connection with violations. Merrion testified that he is now 
exercising more supervision over the records, but in the light of his 
approval of the methods used by Mathews, this is not of great 
significance. About the only valid part of the argument is that 
Merrion himself did not commit the violations, and that suspension 
of the corporation will harm him more than Mathews. This justifies 
a shorter suspension than we would give Mathews, but we think the 
violations still merit a suspension of the corporation’s registration 
for five days, in addition to a cease and desist order. 


Lest it be construed that we agree, we comment briefly upon some 
other arguments advanced for respondent at the oral argument. It 
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was perfectly proper for complainant’s counsel to mention the Bick 
order, especially after respondent had first mentioned the other 
proceeding. The picture would not be complete without it. The 
findings and conclusions here are based solely on the evidence in 
this proceeding, not in reliance upon any evidence in the other, but 
it would be impossible for me to erase my earlier decision from my 
mind in making this one, even if I thought it desirable to do so. In 
fact, I think it would be good practice for the hearing record in a pro- 
ceeding to show the fact when another proceeding involved the same 
transactions or parties. Concerning the statement that Bick and 
Mathews were Government witnesses, in these administrative pro- 
ceedings we are interested in the content of witnesses’ testimony, not 
in who called the witnesses. Furthermore, these two witnesses were 
so obviously adverse that they could have been called as adverse 
witnesses even under strict court procedure. The inference that the 
accountants approved all but 15 of respondent’s transactions for an 
entire year is not supported by the record, which shows that the 
accountants checked only the 15 transactions, not all of respondent's 
transactions for 1942. The record would have been more complete 
with the testimony of Siebens and Organ. We do not know why 
complainant did not call them and we might presume, as respondent 
argued, that its failure indicates that their testimony would have 
been unfavorable to complainant. However, the record shows that 
at the time of the hearing respondent had employed Organ, and we 
might presume that respondent left him silent in Colorado because 
his testimony would have been unfavorable to it. Also, if Siebens 
and Bick were as friendly as Bick’s testimony indicated, we might 
assume that Bick would have called his friend to testify if the 
testimony would have helped him. Complainant’s evidence indicated 
that Siebens and Organ had nothing to do with the transactions. 
Their testimony was not necessary to make a prima facie case for 
complainant. In this situation it would seem natural for respondent 
to call them if the transactions had really been theirs. 


ORDER 

Respondent shall cease and desist from making and maintaining 
records of transactions in livestock at a posted stockyard in the 
names of persons other than the persons for whose account the 
transactions were made, and shall keep records fully and correctly 
disclosing all transactions in its business and in the business of other 
registrants whose records it purports to keep. 

Respondent’s registration is suspended for five days, beginning on 
the effective date of this order. 

Copies hereof shall be served on the respondent, the complainant, 
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and G. E. Mathews. This order shall become effective on the thir- 
tieth day after this date. 
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Agency—Lack of Evidence of Negligence of Agent—Lack of Proof of 
Warranty—Dismissal of Complaint for Lack of Proof of 
Facts Alleged 


Where H., as sales agent, sold a carload of peaches for McK. and other growers, 
to complainant, acting through its buying agent, P., and in the complaint 
seeking to recover damages against H. and McK., for breach of warranty, 
and against P. and E., who advanced funds to P., for negligent handling 
of the transaction, it is held: (1) no breach of warranty was established 
against H. or McK.; (2) no liability of E. was shown; (3) there was in- 

sufficient evidence of the failure of P. to discharge his duties as com- 

plainant’s agent; and (4) the complaint should be dismissed. 
















Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Alexander 
Golbus, of Chicago, Illinois, for respondents. Mr. Benjamin F. Neal, of 
Montezuma, Georgia, for other respondent. Mr. C. T. H., of Oglethorpe, 
Georgia, pro se. Mr. Raymond L. Dillman, Examiner. 
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Decision by Thomas J. Flavin, Assistant to.the Secretary of Agri- 
culture. 







PRELIMINARY STATEMENT 
The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
was filed by the * * * on August 7, 1944. It is alleged therein that 
respondent * * * complainant’s agent, reported to complainant that 
he had purchased a carload of peaches at agreed prices per half- 
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bushel basket ; that since complainant had purchased another carload 
of peaches through * * * at the same time, and for the same price, 
which was described as 85 percent grade U. S. No. 1, he was “led to 
believe” that the second carload also graded 85 percent U. S.No. 1, 
and paid a draft drawn by respondent * * * for the price; that * * * 
thereafter reported to complainant that he had secured a refund of 
10 cents per basket; that only 65 percent of the peaches were of 
grade U. S. No. 1 quality and on arrival at * * * were heavily de- 
cayed ; that due to either the failure of respondents * * * and * * * 
to deliver in accordance with the contract, or to the negligent hand. 
ling of the transaction by respondents * * * and * * * complainant 
was damaged in the amount of $1,433,91, being the difference be- 
tween the cost and the market value of the peaches that were fur- 
nished. 

Respondent * * * answering, denies that any warranty was made 
and states that complainant’s agent inspected and purchased the 
peaches on the basis of such inspection. 


Respondent * * * alleges that the * * * was the owner of that part 
of the shipment described as “* * * Elbertas” and that the peaches, 
at the time of sale, were inspected by * * *; and denies any liability 
to complainant. 

Respondent * * * admits in his answer that he drew on complainant 
for the price of the peaches (exhibits 5 and 5-A attached to the com- 
plaint) in the amount of $2,659.75, but alleges that the purchase 
price was loaned to * * * and a draft was drawn on complainant for 
the price as an accommodation to * * *; denies that he was negligent, 
or that he misrepresented the peaches to * * * and denies liability 
to complainant for damages in the amount claimed or in any other 
amount. Said respondent also alleges that his bookkeeper under- 
stood that $2,659.75 represented the price that * * * had agreed to 
pay * * * for the peaches and later, at the request of * * *, granted 
a refund of 10 cents per basket, and that he received no compensation 
or profit out of the transaction. 

Respondent * * * answered to the effect that he purchased the 
peaches for complainant from respondent * * * who informed him 
that they had been Federally inspected; that the car was nearly 
loaded when he arrived at the packing shed and he only examined a 
basket or two of one variety, and as to the peaches referred to as 
«* * * E)bertas”, respondent * * * warranted them as being in “good 
condition” and that they would “carry satisfactorily”; that he pur- 
chased the peaches as being 80 to 85 percent grade U. S. No. 1. 

The parties waived an oral hearing and have submitted evidence 
in the form of verified statements of fact, in accordance with section 
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6 (c) of the act, and section 47.20 of the rules of practice (10 F. R. 
9915). 

The statements of fact made by the parties conform generally to 
the allegations contained in their pleadings. It appears therefrom 
that on or about June 21, 1943, the peaches were being loaded at 
*** Respondent * * *, as sales agent for respondent * * *, and other 
growers, sold the peaches to respondent * * *, as buying agent for 
complainant. : 

FINDINGS OF FACT 

1. * * *, is a trade name under which * * *, an individual, con- 
ducts his business at * * *. 

2. Respondent * * *, is an individual whose address is * * *. 

3. Respondents * * *, and * * *, are individuals. The post office 
address of * * * and * * * is * * *. The address of respondent 
** * now deceased, was * * *. During all of the times stated in the 
complaint, * * *, and * * *, were licensed under the act. The respon- 
dent, * * *, was not licensed at the time the transaction hereinafter 
described took place. 

4. On June 21, 1948, respondent * * *, acting as sales agent for 
the respondent, * * *, and other growers of peaches located within 
the * * *, territory, informed the respondent * * *, who then was 
buying peaches in that territory for complainant, that he expected 
to load a car with Hiley peaches and that they could be inspected 
at the packing shed of * * *. Thereafter, at approximately 4:10 
p. m., on the same day, * * * appeared at the packing shed and was 
informed by the respondents, * * * and * * *, that with the ex- 
ception of one truckload, the loading of the car was complete. * * * 
was informed that the carload included 176 or 177 half-bushel bas- 
kets of peaches described as “* * * Elbertas,” the balance of the load 
being Hileys. * * * examined one or more baskets of the “* * * 
Elberta” peaches and two or more baskets of the Hiley peaches that 
were taken off the loaded truck, and he then agreed with * * * and 
* * * to purchase the completed carload, to consist of 800 half-bushel 
baskets, at the price of $3.25 per half-bushel for size 17% inches, 
Hiley peaches, and $3.00 per half-bushel for the so-called “* * * 
Elbertas.” * * * was also informed that the peaches belonged to 
several growers who desired to be paid in cash, and he arranged 
with the respondent, * * *, to advance the price under an agreement 
whereby * * * was to draw on complainant for the amount advanced 
by him to * * *. 

5. The Federal inspector inspected the load at * * *, a railroad 
loading point a few miles distant from the * * * packing shed, which 
inspection began at 1:45 p. m., and was concluded at 8:45 p. m., 
June 21, 1943. The peaches were mature, hard to firm, mostly hard, 
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many firm, clean and mostly well formed. Some were misshapen, 
Color ranged from a tinge to 70 percent of surface showing good 
red color. Defects affecting U. S. No. 1 grade ranged from 10 to 
64 percent, averaging approximately 35 percent, and consisted mostly 
of misshapen peaches and peaches having split pits. Less than half 
of 1 percent of the peaches were affected by decay. Approximately 
65 percent of the peaches were of grade U. S. No. 1 quality. 

6. The carload (FGEX 33642) arrived at * * *, on or about 
June 26, 1943. The hatch covers of the car were closed, the plugs 
were in, and the bunkers contained ice to a height of about 2 feet 
from their tops. The temperature at the bottom of the car near the 
doorway was 44° and at the top 55°. The baskets of peaches that 
were stamped “17% inches and up” were affected by decay ranging 
from 16 to 25 percent, averaging approximately 20 percent, which 
consisted generally of Brown Rot, a few being also affected by 
Rhizopus Rot in early stages. The baskets stamped “134 inches and 
up” were affected by less than 1 percent of decay. Eighty baskets 
that were stamped “* * * Elbertas” had been removed from the car 
and were inspected at the store of the purchaser. The peaches in 
those baskets were affected by decay ranging from 2 to 35 percent, 
averaging approximately 15 percent, and consisted generally of 
Rhizopus Rot in various stages, mostly in early stages. 

7. Respondent * * * drew upon complainant through the Conti- 
nental Illinois National Bank and Trust Company of Chicago, in the 
amount of $2,659,75, which draft complainant accepted and paid 
prior to the arrival of the car at Chicago. Respondent * * * there- 
after forwarded $200 and $80 to complainant which represented 
refunds of overcharges that were made in the original sale price. 

8. During the period June 26 to July 1, 1943, complainant caused 
the peaches to be resold at * * * for the gross amount of $1,070.45, 
from which the cost of ice, freight, cartage, unloading charge, and 
commission was paid, leaving net proceeds of $680.73. 

9. Informal complaint was made by complainant on October 6, 
1943, which was within 9 months after the cause of action accrued 
and was followed by the filing of a formal complaint on August 7, 
1944. 


CONCLUSIONS 

The principal questions concern the sale. What effect did the in- 
spection by * * * have, and what, if any, warranty was made? 

* * * acted as selling agent of the respondent, * * *, or as agent 
- for that respondent and other growers. In either case, there is no 
breach of warranty shown, as alleged in the complaint, or other 
liability established against * * *. 

Neither is any liability established against * * * or * * *, There 
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is no proof that * * * warranted the peaches as being 80 to 85 per- 
cent grade U. S. No. 1. The mere fact that complainant had pre- 
viously purchased a carload of that grade did not create a warranty 
that the carload in question was also of that grade. At the time of 
sale, the Federal inspection had not been completed. Any state- 
ments that were made to the effect that the peaches were in good con- 
dition and would carry satisfactorily should be considered as nothing 
more than the expression of an opinion, or as trade talk. 

There is nothing in the record to show that * * * negligently 
handled the transaction, as alleged in the complaint. Negligence 
must be established by substantial proof. * * * advance of cash to 
* * * so that payment of the purchase price could be made to * * *, 
appears to have been a mere accommodation and no profit was made 
or other compensation received by * * *. We see nothing unlawful 
in his protecting himself by drawing on complainant in the amount 
of the cash advanced, as requested by * * *. 

As to liability, if any, of respondent * * *, it appears that he did 
not arrive at the packing shed until 4:10 p. m. Since the Federal- 
State inspector certified that inspection at * * * began at 1:45 p. m., 
and was completed at 8:45 p. m., June 21, 1943, it is obvious that 
he did not have an opportunity to make complete examination of 


that part of the shipment that had already been trucked to the car. 
The truck-load that * * * had opportunity to examine consisted of 
approximately 200 baskets or about one-fourth of the full carload. 

The evidence is regarded as insufficient to show that * * * negli- 
gently failed to discharge his duties as complainant’s agent, and 
thereby violated section 2 (4) of the act. The complaint should be 
dismissed. 


ORDER 
The complaint is dismissed as to each of the respondents. 
This order shall become effective 20 days after its date. Copies 
hereof shall be served on the parties by registered mail or in person. 


(A. D. 1020) 


PACA Doo. No. 4417.* Decided August 1, 1945. 


Dismissal of Reparation Complaint Based on Compromise 
Settlement Between Parties 


Notice having been received from complainant’s attorney that a compromise 
settlement has been agreed upon between the parties, and since complain- 
ant has authorized dismissal of the complaint as to both respondents, 
the complaint is hereby dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. W. Ford 
Pipes, of Monroe, Louisiana, for one respondent. Helm ¢ Simon, of New 
Iberia, Louisiana, for other respondent. Miss Lenore H. Langford, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 

DISMISSAL OF PROCEEDING 
A formal complaint under the Perishable Agricultural Commodi- 

ties Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.) was filed on August 3, 

1944, by * * *, complainant, of * * *, against * * * of * * *, and 

* * * of * * *, respondents, claiming an award of reparation on 

account of respondent * * * refusal to accept a carload of potatoes 

or on account of respondent * * * failure to consummate the sale. 
On July 18, 1945, complainant’s attorney stated in a letter to the 

Examiner that the complainant has decided to accept $150 received 

from * * * as full and final settlement of this claim, and authorized 

dismissal of the complaint against both * * *, and * * *. The com- 
plaint is, therefore, dismissed as to both respondents, 


(A. D. 1021) 


J. C. McDow v. JeRoME KantTro Company. PACA Doc. No. 4443. Decided 
August 1, 1945. 


Lack of Suitable Shipping Condition—Sufficiency of Evidence 


Where complainant purchased a rolling carload of lettuce f.o.b. which re 
spondent warranted to be as good as any shipped that season, and after 
placement of the car complainant’s customers purchasing lettuce com- 
plained of 50 percent decay and refused to receive more lettuce, and 
Federal inspection showed eight days after the lettuce was placed for 
unloading an average of 80 percent decay of the unsold lettuce in cold 
storage, it is held that the evidence was sufficient to show that the lettuce 
was not in suitable shipping condition and reparation is awarded com- 
plainant for the loss sustained by reason of respondent’s failure to deliver 
the produce in accordance with the terms of the contract. 


Acceptance—Breach of Warranty—Timeliness of Notice of Breach of 
Warranty 


Acceptance of title by the buyer does not ordinarily discharge the seller from 
liability in damages for breach of warranty in quality of commodity, and 
notice of complaint given to the seller within four days after placement 
at destination held to have been given within a reasonable time. 


Mr. James 8S. Howell, of Asheville, North Carolina, for complainant. Messrs. 
Bardin and Harrington, of Salinas, California, for respondent. Mr. F. W. 
Woodley, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 

culture. 
PRELIMINARY STATEMENT 
This is a proceeding instituted under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking 
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reparation for damages alleged to have arisen out of a sale of let- 
tuce to complainant, J. C. McDow, by the Jerome Kantro Company, 
respondent. Complainant alleged that it received a quotation on a 
carload of 320 crates of lettuce which respondent represented as hav- 
ing been shipped May 26, 1944, and due at Kansas City June 2, 
1944, “quality is as good as any shipped this season. Identical stock 
giving satisfaction elsewhere”. Complainant ordered this carload 
quoted but respondent had sold it in the meantime and substituted 
another car shipped the same day containing 364 crates of lettuce 
and agreed to protect complainant on the 44 extra crates; that com- 
plainant expected this car would also arrive Kansas City on June 
2, 1944, but the freight bill shows it arrived June 1 and accumu- 
lated one day’s demurrage, and it would not have bought this car 
if that fact had been known; and that the lettuce delivered was found 
to be in bad condition and on account of respondent’s failure to fur- 
nish lettuce complying with the contract, complainant sustained a 
loss of $906.19, the difference between the cost and the net proceeds 
of this shipment. 

Respondent admits the sale and alleges that the lettuce was, at 
the time of shipment, of the kind, grade, and quality as represented, 
and though complainant inspected the shipment on June 8, 1944, he 
did not reject said lettuce or advise respondent until June 12, 1944, 
that complainant was dissatisfied with the quality. Respondent con- 
tends that complainant waived any objection as to quality of the 
lettuce by accepting the same, and the complaint should be dismissed. 

Copies of the complaint and report of investigation were served 
on respondent January 26, 1945. A copy of the report of investiga- 
tion was served on complainant December 23, 1944. The respondent 
thereafter duly filed an answer. Since neither party requested an 
oral hearing the proceeding was conducted under the shortened pro- 
cedure (7 CFR Cum. Supp., § 47.37). 

“The transaction came about in this manner. On June 2, 1944, 
J. C. McDow wired Jerome Kantro asking for the lowest quotations 
on an asserted car of carrots and lettuce. Respondent replied that 
no mixed cars were being shipped from the Salinas district in Cali- 
fornia that season nor was any lettuce being federally inspected but 
it did have 15 4-dozen size and 303 5-dozen size’ crates of Native 
State Brand lettuce shipped from Salinas, California, in car PFE 
90415 on May 26 and due Kansas City June 2, which it would sell 
at $2 net f.o.b., top ice $50 extra, “quality is as good as any shipped 
this season quality is identical to stock giving satisfaction elsewhere,” 
subject to confirmation. Complainant wired respondent June 3 that 
if the quality was as described to divert the car to complainant and 
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send confirmation. In its reply, respondent said this car had been 
sold before complainant’s order was received but it was substituting 
at the same price car PFE 61269 which had also been shipped May 
26, 1944, and contained 364 crates of 5-dozen size Native State 
Brand. Complainant wired this was too much lettuce for his mar- 
ket and wanted 218-320 crates, but respondent replied that it had 
no other rollers and it would protect complainant for the additional 
few crates. Respondent also stated “Know for fact quality this car 
good and confident you will be well satisfied.” No further corre- 
spondence was had between the parties until after the car arrived. 

Complainant contends the lettuce received in car PFE 61269 was 
not in suitable shipping condition when shipped. To support this 
contention, complainant submitted affidavits of some of those per- 
sons in Asheville who had contracted to buy this lettuce in small 
lots from complainant prior to its arrival. These affidavits are all 
to the effect that portions of their lettuce were taken from the car 
on June 8 and upon inspection were found to be so badly decayed 
that a loss of 50 percent or more resulted and they refused to take 
the remainder. The lettuce not removed by purchasers was placed 
in the Asheville Ice and Storage Company on June 8 and 9. The 
Federal inspection made at the storage company on June 16 shows 
that the lettuce contained decay ranging from 70 percent in some 
samples to all heads in a few with an average of approximately 
80 percent Bacterial Soft Rot and an average of 2 percent tipburn. 
The manager of the plant testified that the storage facilities were 
in good order and even temperatures were maintained during the 
period the lettuce was stored there. Letters submitted by complain- 
ant state that on June 16 the Health Department of the city con- 
demned the lettuce and it was subsequently disposed of for hog feed. 


FINDINGS OF FACT 

1. Complainant, J. C. McDow, is an individual whose business 
address is P. O. Box 305, Asheville, North Carolina. 

2. Respondent is an individual, Jerome Kantro, doing business 
under the name Jerome Kantro Company at Salinas, California. At 
the time of the transaction involved in the complaint, respondent was 
licensed under the act. 

3. On June 3, 1944, complainant agreed to purchase from re- 
spondent 320 crates of 5-dozen size Native State Brand lettuce then 
contained in car PFE 61269. Respondent agreed to protect com- 
plainant on 44 extra crates of lettuce which were contained in the 
same car. The price agreed upon was $2 per crate f.o.b. plus, $50 
for top ice. Respondent warranted the lettuce to be good, “as good 
as any shipped this season,” and “quality is identical to stock giving 
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satisfaction elsewhere.” 

4. The lettuce contained in car PFE 61269 was loaded and 
shipped from Salinas, California, on May 26, 1944, consigned to 
Jerome Kantro Company at Kansas City, Missouri. The shipment 
arrived at Kansas City on June 1, 1944, and after the sale to com- 
plainant was iced to capacity and diverted on June 3, 1944, to Ashe- 
ville, North Carolina, billed to Jerome Kantro Company advise com- 
plainant. 

5. Complainant contracted to sell 295 crates of the lettuce to a 
number of stores and produce companies in Asheville for delivery 
on arrival. 

6. The shipment arrived at Asheville on June 7, 1944, and was 
placed for inspection the next morning. Complainant inspected the 
lettuce. The draft and delivery order had not yet arrived and the 
car was released to complainant by respondent at 2:15 p.m. June 8, 
1944. 

7. On June 8 and 9, complainant’s customers unloaded some of 
the lettuce and took it to their respective places of business. The 
remainder was placed by complainant in the Asheville Ice and 
Storage Corporation on June 8-9 except for 20 bad order crates 
which were not unloaded until June 10. 

8. The purchasers of the lettuce complained of the quality and 
condition of the lettuce to complainant on June 8 and 9, and re- 
fused to take the balance of the lettuce ordered. Respondent was 
notified on June 12 of these complaints and of the bad condition 
of the lettuce in storage. 

9. Complainant requested Federal inspection on June 14, 1944, 
but none was available at that time. Federal inspection certificate 
dated June 16, states: 


“Decay ranges from 70% in some samples to all heads in a few, average 
approximately 80%. Decay is Bacterial Soft Rot in various stages of 
development, mostly affecting 3 to 5 outer leaves and 3 to 8 compact 
leaves, practically all leaves of some heads affected. Average 2% tipburn. 
Remainder of stock fairly fresh and crisp.” 


10. Because of the deteriorated condition of the lettuce complain- 
ant made adjustments with its customers on the lettuce received by 
them. Other crates were sold at a reduced price. The amount of 
$423.50 was realized from the total of 160 crates sold. The remain- 
ing 204 crates in storage were condemned by the Health Department 
of the city of Asheville on June 16, 1944, and were subsequently 
(disposed of by complainant at a complete loss. 

11. Complainant paid respondent the contract price of the 320 
crates of lettuce and the $50 top ice charge by sending respondent 
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a check for $610.80 and crediting respondent with $79.20. The 
$79.20 was the amount of a debit against respondent for expenses 
incurred by complainant on the 44 consigned crates of lettuce. 

12. The contract price of the 320 crates of lettuce plus top ice 
thereon was approximately $683.84 and complainant paid freight of 
$484.84 and storage charges of $35.25 on the 320 crates. Therefore, 
the cost of this lettuce to complainant was $1,203.93. Complainant 
suffered damages in the amount of $780.43, the difference between 
$1,203.93 and the amount realized on resale of $423.50. 

13. The complaint was filed November 29, 1944, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 

The pleadings filed by the parties raise the issue whether the roll- 
ing carload of lettuce was in suitable shipping condition at the time 
of sale to complainant. This implied warranty arises from a pro- 
vision in the regulations issued pursuant to the act (7 CFR Cum. 
Supp. § 46.24 (k)). 

Acceptance of title by the buyer does not ordinarily discharge the 
seller from liability in damages for breach of any warranty in qual- 
ity. Retention and use of the produce for a considerable period 
without any complaint might, however, warrant the inference either 
that the produce is what the contract called for, or that the buyer 
has agreed to accept it regardless of condition. For this reason the 
buyer is required to give notice of complaint to the seller within a 
reasonable time. Complainant notified respondent four days after 
the car was released to him, one day being a Sunday. The other 
days complainant spent investigating the complaints of its customers 
as to the quality of the lettuce and inspecting the lettuce in storage. 
The complaint is considered to have been made to respondent within 
a reasonable time. 

The evidence submitted by respondent discloses that on or about 
May 26, 1944, other carloads of the same lettuce were shipped to 
various parts of the country but no complaint was registered about 
the condition of the lettuce on arrival at the respective destinations. 
Complainant’s evidence on the other hand tends to show that the 
lettuce was not in suitable shipping condition. No inspection was 
made of the lettuce at the shipping point prior to shipment nor was 
it inspected at Kansas City before the sale to complainant. The let- 
tuce appears to have been in transit only the normal amount of time 
for a shipment to travel between Salinas and Asheville, and it was 
properly iced at the time of shipment and enroute. If complainant’s 
proof as to the condition of the lettuce on arrival is accepted it 
would then appear that the decay was abnormal and the loss result- 
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ing should fall on respondent. A. J. Conroy, Inc. v. Weyl-Zucker- 
man & Co., 39 F. Supp. 784 (N.D. Calif. 1941). 

The Federal inspection was made 8 days after the lettuce was 
placed for unloading. Most of the lettuce was placed in cold storage 
and the inspection was confined to the lettuce remaining there, ap- 
parently unsold because of condition. The evidence shows that the 
storage facilities were in good working order and even temperatures 
were maintained during the storage period. When this condition 
shown by the inspection certificate is coupled with that of the com- 
plaints made by the purchasers from complainant it is sufficient to 
show that the lettuce was not in suitable shipping condition at the 
time of sale. Complainant under the contract was entitled to receive 
lettuce that at least was merchantable. The evidence of complainant 
shows that in Asheville prices had increased and the supply was 
short at the time this lettuce was delivered, and therefore, could have 
been easily sold had it arrived in good condition. 

Respondent’s failure to deliver produce which was in accordance 
with the terms of the contract was a violation of section 2 of the 
act. Reparation should be awarded complainant in the amount of 
$780.43 with interest and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant $780.43 with interest at 5 percent per annum 
from June 10, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this decision shall be served upon the parties by regis- 
tered mail or in person, and, except as to the date of payment of 
reparation and service upon the parties, this order shall become 
effective 20 days after its date. 


(A. D. 1022) 


BENNETT & CLAYTON Co., INC. v. STANFORD & BEAL Propuce. PACA Doc. No. 
4473. Decided August 1, 1945. 


Unlawful Rejection of Shipment—Resale—Damages 


Where it is shown that complainant contracted to sell U. S. No. 1 potatoes 
to respondent, and delivered them in accordance with the contract, and 
a Federal inspection showed undersize and grade defects within tolerance, 
it is held that respondent’s rejection on the ground that the potatoes 
were undersize and not up to grade was without reasonable cause, and 
reparation is awarded complainant for the difference between the con- 
tract price and the net amount received from the resale of the produce. 


Evidence—Implied Warranty—Soundness of Produce After Delivery 


Where the evidence disclosed that potatoes were permitted to stand on the 
tracks at point of destination for 10 days after delivery, and a Federal 





674 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 1022 


inspection at that time showed they failed to grade U. S. No. 1 only on 
account of decay averaging 5 percent, it is held that this is insufficient 
to justify a conclusion that the potatoes failed to grade U. S. No. 1 on 
arrival at destination 10 days previously as there is no implied warranty 
that perishable produce will remain sound for any definite period of time 
after delivery. 


Bennett ¢ Clayton Co., Inc., of Prospect Plains, New Jersey, complainant, pro se, 
Mr. Roy N. Stansberry, of Knoxville, Tennessee, for respondent. Miss 
Lenore H. Langford, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 

culture. 
PRELIMINARY STATEMENT 

On October 9, 1944, Bennett & Clayton Company, Inc., the com- 
plainant, filed a formal complaint under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), against re- 
spondent, Stanford & Beal Produce, seeking an award of reparation 
for the loss sustained by the complainant because of respondent’s 
unlawful rejection of a carload of potatoes. Since the amount of 
the claim does not exceed $500, the proceeding was conducted under 
the shortened procedure, in accordance with the applicable rules of 
practice (10 F.R. 2209 et seg.). Copies of the complaint and the 
report of investigation were served on respondent March 13, 1945. 
A copy of the report of investigation was served on the complainant 
March 12, 1945. 

The complainant alleges in its complaint that on or about the 21st 
of August 1944, in the course of interstate commerce and by con- 
tract in writing, complainant sold a carload of U.S. No. 1 potatoes 
to the respondent, through a broker, at an agreed price of $3.55 per 
hundred-pound bag, delivered at Knoxville, Tennessee, less freight, 
making a net total of $890.82; that potatoes of the quality and grade 
specified in the contract were shipped, and upon arrival at destina- 
tion, respondent refused to accept the potatoes, in violation of the 
act. The loss claimed by the complainant represents the diilerence 
between the contract price and the net amount realized upon the 
resale, no part of which has been paid by respondent. 

Respondent’s answer was in the form of affidavits by Charles 
Stanford, H. M. Beal and Arthur McDaniel. The statements of 
Charles Stanford and Arthur McDaniel were for the most part 
duplicates, each averring that on the 28th day of August, 1944 he 
inspected “a carload of potatoes on the team tracks of the Southern 
Railroad Company at Knoxville, Tennessee”; that he personally 
broke the car seal, opened the car, “and then made due inspecticn of 
said potatoes”; that he found the potatoes “smaller than U. S. No. 1 
and that said potatoes had a rotten stench”; that he opened several 
of the bags and found that rot had set in and that of the bags 
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he opened “every one had some rotten potatoes in it”; that several 
sacks that he did not open, but merely looked at, “bore wet spots, 
indicating rot condition”; that he heard Mr. H. W. Beal order the 
potatoes by "phone, telling Mr. M. W. Goodrum (the broker) that 
if the potatoes were not large, round and sound potatoes, he would 
not accept them and that they must be packed in bags marked U. S. 
No. 1, and that they were not in such bags. Affiants further stated 
that Mr. Charles Stanford, immediately after his inspection of the 
potatoes, called Mr. Goodrum and notified him that he was not 
accepting the car of potatoes for the reasons set out in his affidavit. 
H. M. Beal stated that he inspected “a car load of potatoes on the 
team tracks of the Southern Railroad Company at Knoxville, Ten- 
nessee,” on August 29, 1944, “and that said potatoes were under- 
sized, showed a great deal of rot, were uneven in size and were not 
packed in bags marked U. S. No. 1”; that the potatoes were ordered 
by telephone (through the broker) and that it was specifically 
understood that the potatoes must be U. S. No. 1 grade and that 
they must be packed in bags marked U. S. No. 1; and that the pota- 
toes “met none of these requirements.” 


FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is Pros- 
pect Plains, New Jersey. 

2. Respondent is a partnership composed of Charles Stanford 
and Hobart M. Beal, doing business as Stanford & Beal Produce, 
whose address is 2200 Forest Avenue, Knoxville, Tennessee. The 
respondent was licensed under the act at the time of the transaction 
here involved. 

3. On or about August 21, 1944, in the course of interstate com- 
merce and through the M. W. Goodrum Company at Knoxville, 
Tennessee, complainant sold to the respondent, under contract in 
writing, a carload of U. S. No. 1 potatoes at the agreed price of 
$3.55 per hundredweight, delivered. 

4. The sale was for the gross amount of $1,065, less freight of 
$174.68, or a net sum of $890.82. 

5. On August 22, 1944, complainant shipped potatoes in accord- 
ance with contract specifications, in car FGEX 52480, from Prospect 
Plains, New Jersey, said shipment arriving at Knoxville, Tennessee, 
on August 28, 1944, 

6. Respondent rejected the potatoes upon arrival, claiming they 
were under-size and not up to grade, no mention of decay being 
made at the time. Later, however, respondent complained of rot. 
Approximately 10 days after arrival the potatoes were Federally 
inspected and graded U. S. No. 1, with the exception of decay which 
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ranged from 1 percent in some sacks to 20 percent in others, none 
in some, averaging 5 percent. 

7. Following rejection of the shipment by respondent, complain- 
ant resold the potatoes in Knoxville, Tennessee, at $3 per hundred- 
pound bag, or a gross price of $900, being a loss of 55 cents per bag, 
or a total loss of $165. Complainant paid $35.50 for cost of inspec- 
tion, and accrued demurrage of $44.19. 

8. The complaint was filed October 9, 1944, which was within 
the statutory period allowed for the filing of a complaint for repa- 
ration under the act. 

CONCLUSIONS 

The affidavits of Charles Stanford, H. M. Beal and Arthur Mc- 
Daniel constitute the full defense of the respondent. No other proof 
was Offered by respondent. As a basis for the rejection by respond- 
ent the affidavits stated that the potatoes were not up to grade and 
that the sacks inspected contained some rot. The proof submitted 
by complainant in support of its complaint shows a contract in writ- 
ing between complainant and respondent for the sale and purchase 
of a carload of U.S. No. 1 potatoes at an agreed price; that delivery 
or tender of the produce was made to respondent on August 28, 1944, 
at Knoxville, Tennessee; that the shipment was rejected by respond- 
ent; and that the potatoes were U. S. No. 1 as to size and grade. 
The potatoes failed to grade U. S. No. 1 on September 7, 1944, only 
on account of decay averaging 5 percent after standing ten days on 
the tracks at Knoxville, Tennessee, in mid-summer. While the Fed- 
eral inspection certificate, dated September 7, 1944, shows decay 
ranged from 1 percent in some sacks to 20 percent in others, in some 
none, averaging 5 percent, this is no indication that the potatoes 
failed to grade U. S. No. 1 on arrival at destination, August 28, 1944. 
The inspection certificate shows that the stock was mature, clean and 
bright, generally well shaped, size ranging from 1-% to 3-14, mostly 
2 to 23% inches in diameter, undersize within tolerance and grade de- 
fects within tolerance. The broker stated in a letter to the War 
Food Administration on October 20, 1944, that after arrival of the 
car, “I told them (respondent) that they were in keeping with U. S. 
No. 1 requirements, and that it was a good carload of merchantable 
potatoes.” The respondent, when first rejecting the potatoes, made 
no claim of decay. In view of these facts, it is concluded that the 
potatoes offered for delivery were in accordance with contract speci- 
fications. It may reasonably be assumed that the decay noted upon 
official inspection 10 days after arrival resulted while the shipment 
stood on the track at Knoxville. There is no implied warranty that 
perishable produce will remain sound for any definite period of time 
after delivery. Galanidis, Forchas & Douros, Inc. v. Hines & Co, 
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PACA Docket No. 3218, S. 2369; J. Hyman Brokerage Co. v. Levin- 
son Fruit Co., 3 A.D. 1106. 

The item of $25.50 in complainant’s claim of damage must be dis- 
allowed. The cost of inspection is considered as an expenditure to 
secure evidence. Respondent’s failure to accept the car of potatoes, 
delivered in accordance with the contract, was without reasonable 
cause and constituted a violation of section 2 of the act, for which 
complainant should be awarded reparation in the amount of $209.19, 
with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent shall 
pay to the complainant $209.19, with interest thereon at 5 percent 
per annum from August 28, 1944 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this decision shall be served on the parties by registered 
mail or in person and, except as to the date of payment of reparation 
and service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1023) 


THE CHAs. ABBATE COMPANY v. E. B. Bowres & Co., Inc. PACA Doc. No. 4492. 
Decided August 1, 1945. 


Failure to Pay Purchase Price 


Where respondent purchased and accepted a carload of grapes and failed to 
pay the purchase price therefor, reparation is awarded in favor of the 
complainant for the full amount of the contract price, with interest until 
paid. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. EF. B. Bowles ¢ Co., 
Knoxville, Tennessee, respondent, pro se. Miss Lenore H. Langford, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

This proceeding was initiated by a formal complaint filed Janu- 
ary 22, 1945, under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.) by The Chas. Abbate Company, 
complainant, against E. B. Bowles & Co., Inc., respondent, to recover 
the purchase price of a carload of grapes. A copy of the report of 
investigation was served on complainant May 19, 1945. Copies of 
the complaint and the report of investigation were served on re- 
spondent on the same day, but no answer to the complaint was filed. 
Therefore, oral hearing was waived and the facts alleged in the 
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complaint are deemed to be admitted, in accordance with section 
47.8 (c) of the rules of practice (10 F.R. 2209 et seq.). 

On or about October 23, 1944, according to the allegations of the 
complaint, complainant sold to respondent a carload of 1105 lugs 
Sanguinetti brand Tokay grapes at $2.55 per lug f.o.b. rolling ac- 
ceptance. The grapes were shipped in car PFE 27911 from Lodi, 
California, in interstate commerce, to Knoxville, Tennessee. Re- 
spondent accepted the grapes upon arrival, but has neglected and 
refused to pay for the shipment. 

When the informal complaint was called to respondent’s atten- 
tion by the Fruit and Vegetable Branch, respondent stated in a tele- 
gram that it purchased U. S. No. 1 quality, but that the grapes 
received were “inferior grade account hold over ripe decay.” The 
report of investigation shows that numerous telegrams were ex- 
changed between the Branch and the respondent in an effort to 
arrive at an amicable settlement, but all attempts to bring about a 
settlement were unsuccessful. 


FINDINGS OF FACT 

1. The complainant is a corporation whose post office address is 
4-6 South Water Market, Chicago, Illinois. 

2. The respondent is a corporation whose address is 612 Cham- 
berlain Street, Knoxville, Tennessee. Respondent was licensed under 
the act during the time of the transaction here involved. 

3. On or about October 23, 1944, complainant sold to respondent, 
by oral contract, a rolling car of Sanguinetti brand Tokay Grapes, 
consisting of 1105 lugs, at $2.55 per lug or a total of $2,817.75, f.o.b. 
shipping point. The sale was on a rolling acceptance basis. 

4. The grapes were shipped in interstate commerce, in car PFE 
27911, from Lodi, California, on October 16, 1944, and were diverted 
to respondent at Knoxville, Tennessee, October 23. The shipment 
arrived at destination October 30, 1944, and was accepted by re- 
spondent, but respondent has failed to pay the contract price to 
complainant. 

5. The formal complaint was filed January 22, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 
Although respondent claimed that the complainant sold it U. S. 
No. 1 grapes, complainant denied there was any representation as to 
grade, and there is nothing in the confirming wire or in the record 
as a whole which would indicate that the grapes were represented 
to be U. S. No. 1. 
Respondent’s failure to pay the purchase price of the carload of 
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grapes was a violation of section 2 of the act. Reparation should be 
awarded complainant in the amount of $2,817.75, with interest, and 
the facts should be published. 


ORDER i 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,817.75, with interest thereon 
at 5 percent per annum from October 30, 1944 until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to payment of reparation and as to service 
upon the parties, this order shall become effective 20 days after its 
date. 


(A. D. 1024) 
PACA Doo. No. 4406.* Decided August 3, 1945. 


Order Staying Proceeding 


Since respondent has been adjudicated a bankrupt and complainant’s claim is 
now pending before a Referee in Bankruptcy, this proceeding and respond- 
ent’s counterclaim is stayed pending further order. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Philip S8. 
Birnbaum, of New York, New York, for respondent. Mr. James A. O’Don- 
nell, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


ORDER STAYING PROCEEDING 

The above-named respondent has been adjudicated a bankrupt in 
the United States District Court for the Southern District of New 
York on June 26, 1945, and it appears that the claim of * * * is 
now within the jurisdiction of the said United States Distriet Court 
and is pending before the Honorable Oscar W. Ehrhorn, Referee in 
Bankruptcy. Accordingly, this proceeding involving a claim by 
complainant and a counterclaim by respondent is stayed pending 
further order. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1025) 
PACA Doc. No. 4476.* Decided August 7, 1945. 


Timeliness of Notice of Rejection—Insufficiency of Evidence Concerning 
Issue of Merchantability of Produce or Whether It was in 
Suitable Shipping Condition 


Where the evidence showed respondent notified complainant of his rejection 
within 24 hours after notice of arrival of the car or within 24 hours 
after he had been authorized by complainant to inspect the shipment, 
and there was insufficient evidence to determine whether the produce 
was merchantable or whether it was in suitable shipping condition, the 
complaint for reparation is dismissed. 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Howard 
A. McDonnell, of Biloxi, Mississippi, for respondent. Mr. Raymond L. 
Dillman, Examiner, 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

On February 8, 1945, complainant, * * *, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a e¢ seg.) against the respondent, * * *. Complainant 
alleges that on or about December 7, 1942, it sold a carload of mixed 
vegetables to respondent at a price f.o.b. shipping point which re- 
spondent thereafter unlawfully rejected. Complainant asks that it 
be awarded damages for losses sustained by reason of respondent’s 
rejection. 

Respondent answered admitting the purchase and his subsequent 
refusal to accept the shipment, and alleges that the broker, through 
whom the order was placed, “did not exercise diligence in minimiz- 
ing loss” following respondent’s notice to the broker of the rejection 
of the shipment. 

Copies of the complaint and report of investigation were served 
on respondent by registered mail on March 22, 1945. A copy of the 
report of investigation was served on complainant in like manner 
on March 21, 1945. 

Since the damages claimed are not in excess of $500, the parties 
were notified to submit evidence in accordance with the shortened 
procedure but have waived the filing of statements of fact and have 
submitted the issues upon the allegations of the complaint and 
answer, the exhibits attached thereto, and the report of investigation. 


FINDINGS OF FACT 
1. Complainant is a corporation whose post office address is 
2. Respondent is an individual whose post office address is * * *. 
During all of the period covered in the complaint, respondent was 
licensed under the act. 


*¢¢% 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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3. On December 7, 1943, respondent purchased a carload of mixed 
vegetables from complainant through the * * *, a * * *, broker 
acting for both parties, at agreed prices for the different kinds, in- 
cluding 430 lugs of tomatoes, shipment to be made from * * * to 
respondent at * * * for the total price, including cost of 10,000 
pounds of crushed top ice, of $1,103.05, f.0.b. shipping point. No 
icé was placed in the bunkers of the car. 

4. The vegetables, together with the tomatoes, moved from * * * 
on December 8, 1948, in car BREX 75405, and arrived at * * * on 
December 14, 1943, at 12:05 p.m. Respondent was notified by the 
delivering railroad carrier of the arrival of the car on the same day 
at 1:00 p.m., but since the waybill did not bear the usual notice to 
“permit inspection”, respondent was not afforded such right of in- 
spection until sometime subsequent to 11:45 a.m. on December 17, 
1943. Respondent called the broker at about 2:00 p.m. on Decem- 
ber 17 and stated that the ice in the car was gone; that the peppers 
and eggplant were almost worthless; and that he did not want the 
shipment. The car was diverted by complainant from * * * to * * * 
on December 19, at 8:36 a.m. 

5. On arrival of the car at * * *, December 20, 1943, all of the 
vegetables were affected by slimy decay. The tomatoes were also 
affected by decay. A portion of the load was sold at * * * for $811 


and the remainder was left in the car. Complainant paid $191.90 
freight on the shipment and realized net proceeds of $619.10. Com- 
plainant also received $96.79 from the Western Union Telegraph 
Company in payment of a claim for damages for failure to deliver 


a telegram ordering diversion of the car to * * *. 


6. Informal complaint was made to the Fruit and Vegetable 
Branch on September 2, 1944, which was within nine months after 
accrual of complainant’s cause of action. The formal complaint was 
filed February 8, 1945. 


CONCLUSIONS 

Complainant contends in its brief that respondent has failed to 
show he rejected the carload within 24 hours after being notified 
by the carrier of its arrival at * * * and, therefore, is deemed 
to have accepted the shipment. Respondent had the right of inspec- 
tion. According to the statement of * * * whose affidavit is attached 
to the answer, respondent notified the broker, who was complain- 
ant’s agent, within 24 hours after arrival of the car on December 14. 
If, however, we accept the statements of * * *, L. & N. Railroad 
Company freight agent (exhibit 15 and 15-A, Report of Investiga- 
tion) and other evidence, respondent notified the broker of the lack 
of ice, the condition of a part of the load, and of his rejection, on 





682. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 1025 


December 17 and within 24 hours after complainant had wired the 
carrier to allow inspection. 

The 24-hour period did not begin to run until the car was made 
available to respondent for inspection. Zracy Waldron Fruit Com- 
pany v. S. Landow Fruit & Produce Co., Inc., PACA Docket No. 
2431, S. 1967. The evidence shows that respondent either notified 
complainant’s agent of his rejection within 24 hours after being 
notified by the carrier of the arrival of the car, or within 24 hours 
after being notified that complainant had authorized inspection of 
the carload by respondent. 

But was respondent’s rejection of the shipment otherwise justi- 
fied? Respondent having purchased the vegetables and tomatoes at 
prices f.o.b. * * * and, except for the tomatoes which were described 
in the broker’s memorandum of sale as U. S. No. 2, there seems to 
have been no express warranty, the evidence must show that they 
were unmerchantable or were not in suitable shipping condition. 
According to the broker’s letter dated November 1, 1944 (exhibit 9, 
Report of Investigation) , respondent’s complaint to the broker made 
at or about 2:00 o’clock p.m. on December 17, concerned the absence 
of top ice and the condition of the peppers and eggplant. There 
was no official inspection made of the contents of the car at any time. 
And since there is no other evidence of unmerchantability it follows 
that there is no proper basis for determining whether the produce 
was merchantable. 

As to the question of suitable shipping condition of a part of the 
load, it is possible that the condition of the peppers and eggplant 
at * * * may have been due to the lack of top ice. The evidence of 
resale of a part of the load at * * * on or after December 20, does 
not show what part of the shipment was resold and what part was 
dumped. It is concluded that the evidence is insufficient to deter- 
mine whether the produce was, or was not, in suitable shipping con- 
dition. The evidence, therefore, fails to show that respondent’s re- 
jection was without reasonable cause and violated section 2 of the 
act. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. This order shall become effective 20 days after its date. 
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(A. D. 1026) 


Pere ScuURAN v. J. B. HAYDEN, A. GLORIOSO, AND GLORIOSO CORPORATION, DOING 
BUSINESS AS MISSISSIPPI CANNING COMPANY. PACA Doc. No. 4323. Decided 


August 13, 1945. 
Agency Shown by Agent—Usage and Custom—Evidence—Standard of 
Measurement of Place of Purchase Applies Unless Otherwise Agreed 


Where complainant sold respondent corporation, acting through respondent 
H. as its agent, 13 truckloads of beans for shipment from Florida to Mis- 
sissippi, and the corporation accepted the beans but failed to pay the full 
invoice price claiming it bought the beans from H. as an independent 
dealer, and that the beans were under weight in that the hampers did 
not contain a net weight of 334% pounds, it is held: (1) an agency may 
be established by the testimony of the agent; (2) the beans were not to be 
shipped in refrigerated cars as contended by respondent corporation; 
(3) usage and custom did not require complainant to furnish the net 
weight claimed by the buyer; (4) in the absence of an agreed standard 
a standard of measurement of the place of purchase governs; and (5) 
reparation should be awarded complainant against the corporation in 
the amount of the purchase price and the complaint against H. should be 
dismissed. 


. Archie R. Harris, of Pahokee, Florida, for complainant. Mr. J. B. Hayden, 
of South Miami, Florida, respondent, pro se. Mr. Robert A. Ainsworth, of 
New Orleans, Louisiana, for respondent A. Glorioso, and Glorioso Cor- 
poration doing business as Mississippi Canning Company. Mr. Charles 
E. Brodersen, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by an in- 
formal complaint. The formal complaint was filed December 22, 
1942. Complainant, Pete Scuran, seeks to recover from the above- 
named respondents the balance of the purchase price of produce sold 
and delivered. Copies of the complaint and report of investigation 
were served on the attorney for the respondents, A. Glorioso, and 
Glorioso Corporation, on February 18, 1943, and on respondent, J. B. 
Hayden, on February 19, 1943. A copy of the report of investiga- 
tion was also served on complainant, Pete Scuran, on February 19, 
1942. The issues were joined by answer and cross-complaint filed 
by respondent Hayden on or about March 16, 1943, and by answer 
filed by respondents, A. Glorioso and Glorioso Corporation, on or 
about the same date. 

For the purpose of convenience, complainant, Pete Scuran, will 
hereinafter be referred to as “complainant”; respondent, J. B. Hay- 
den, will hereinafter be referred to as “Hayden”; and, unless other- 
wise stated, respondents, A. Glorioso and Glorioso Corporation, doing 
business as Mississippi Canning Company, will be hereinafter re- 
ferred to as the “respondents.” 
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An oral hearing was held at New Orleans, Louisiana, on January 
10, 1945. The facts are sharply disputed. For purposes of clarity 
and brevity, the position of each party, as disclosed by the plead- 
ings and evidence, will be stated separately. 


Complainant asserts that on or about November 28, 1941, in Belle 
Glade, Florida, he contracted to sell to Hayden, as agent of re- 
spondents, 15,000 bushel hampers of beans to be shipped by com- 
plainant in interstate commerce from Belle Glade, Florida, and de- 
livered to respondents’ plant at Hazlehurst, Mississippi; that under 
the terms of the contract the unit of measurement was to be heaping 
full hampers—that weight was not mentioned; that the beans were 
to be shipped loose on trucks and hampers were not to be furnished; 
that between November 28, 1941 and December 4, 1941, complainant 
shipped and delivered to respondents 6,352 bushel hampers of beans 
in accordance with the terms of the contract; that respondents were 
to pay 85 cents per hamper of the contract price to complainant and 
40 cents per hamper to the truckers upon delivery; that the total 
sale price of the 6,352 hampers delivered was $7,940 of which only 
$6,168.80 has been paid, leaving a balance due of $1,771.20, includ- 
ing $356 hauling charges for which complainant is responsible to 
truckers; and that complainant is entitled to reparation in the 
amount of $1,771.20. 


Hayden in effect admits the correctness of complainant’s position— 
states that he was acting as agent for respondents; that the contract 
called for shipment of beang loose on trucks; that hampers were to 
be, and were, measured heaping full and double or triple checked at 
point of shipment; that weight was not mentioned when the contract 
was entered into, and was not mentioned by Glorioso until Decem- 
ber 2, 1941, after all of the beans involved had been shipped except 
two loads which had already been ordered; and that hampers were 
not included in the deal. Hayden further alleges and testifies that 
respondents agreed to pay him a 5¢ per hamper brokerage, or a 
total of $317.60, no part of which has been paid, and requests assist- 
ance in the collection thereof. 


Respondents insist that Glorioso Corporation bought the beans 
from Hayden; that Hayden was an independent dealer and not the 
agent of respondents; that they never had any dealings with com- 
plainant; that the contract called for bushel hampers each contain- 
ing beans weighing 33-1/3 pounds net, exclusive of the weight of the 
hampers, delivered at Hazlehurst, Mississippi; that the contract called 
for shipment by rail in refrigerated cars; that hampers were to be 
furnished and were included in the contract price; that based on net 
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weight of 32-1/3 pounds of beans per hamper, only 5,157 hampers 
of beans were received; that the purchase price of the 5,175 ham- 
pers at $1.25 per hamper was $6,446.25; that the hampers were not 
furnished and their value was 15 cents each, or a total of $773.55; 
that respondents had been required to expend $20 in wiring pay- 
ments for beans and payments by wire were not required by the con- 
tract; that they had paid $6,140.40 for the beans and hauling, and 
this figure plus the $773.55 for hampers, plus $20 for telegrams, 
totals $6,933.95 on which a credit in the amount of $6,446.25 is due 
for the 5,157 hampers of beans delivered and paid for, leaving an 
amount of $487.70 due respondents. Respondents ask that the com- 
plaint be dismissed. 


FINDINGS OF FACT 

1. Complainant, Pete Scuran, is an individual, whose address is 
Belle Glade, Florida. 

2. Respondent, J. B. Hayden, is an individual, whose address is 
Post Office Box 514, South Miami, Florida. 

3. Respondent, A. Glorioso, is the President of saitialiaaie Glori- 
oso Corporation, an incorporated company located at 625 St. Anne 
Street, New Orleans, Louisiana. Respondent, Glorioso Corporation, 
operates in part at least under the name of Mississippi Canning 
Company, Hazlehurst, Mississippi. Glorioso Corporation was sub- 
ject to the Act as a result of the interstate transactions involved in 
this complaint, but was not licensed under the Act at that time. 
On July 1, 1942, respondent, Glorioso Corporation, was issued a 
license under the Act to do business in the firm name and style of 
Mississippi Canning Company, Hazlehurst, Mississippi. 

4. Glorioso Corporation, doing business as Mississippi Canning 
Company, was the sole purchaser of the beans involved herein, and A. 
Glorioso, individually, was not a party to the contract. 

5. On November 24, 1941, A. Glorioso, in his capacity as Presi- 
dent of Glorioso Corporation, wired Hayden that he would be willing 
to buy 15,000 hampers of beans at $1.25 per hamper delivered at the 
plant in Hazlehurst, Mississippi. On November 27, 1941, Hayden 
wired Glorioso as follows: 


“Can ship Bountifuls first and second picking not graded loose on 
truck will pack extra standard thirty-two hour delivery one dollar twenty- 
five you pay me five cents per hamper will be Belle Glade phone 90 to- 
morrow morning 9 o’clock your time.” 


Glorioso, in a long distance telephone conversation with Hayden on 
the following day, asked Hayden when he could start shipment under 
the terms of the telegram of November 27, 1941, and when Hayden 
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informed him that he could begin shipment that afternoon, Glorioso 
told him to go ahead. , 

6. Throughout the transaction involved herein, Hayden acted as 
agent of Glorioso Corporation and did not contract individually as 
a dealer or obligate himself personally for the beans purchased, nor 
did he act as agent for complainant. 

7. On November 28, 1941, Hayden showed the telegram of No- 
vember 27, 1941, to complainant as evidence of his authority to pur- 
chase beans for Glorioso Corporation, and contracted for the pur- 
chase from complainant of the first shipment of beans. Thereafter, 
and up to December 2, 1941, other purchases of beans were made 
from complainant for shipment to Glorioso Corporation. <A total 
of 6,352 hampers were purchased from complainant by Hayden in 
his capacity as agent for Glorioso Corporation. 


8. Complainant testified that he did not feel that Hayden owed 
him anything by reason of the transaction. 


9. Complainant shipped 13 truckloads containing 6,352 bushel 
hampers of beans from loading point at Belle Glade, Florida, to the 
Mississippi Canning Company’s plant at Hazlehurst, Mississippi. 
The beans were loaded loose in the truck in accordance with Hay- 
den’s instructions. Each hamper of beans emptied in the trucks was 
checked two or three times to be sure that it was full and heaping. 


10. Glorioso Corporation accepted all of the shipments of beans 
delivered, even though the beans were not shipped in refrigerated 
railroad cars and hampers were not furnished, and the weight of 
the beans delivered—calculated at 33-1/3 pounds net per hamper— 
clearly showed that less hampers of beans were delivered than shown 
on the invoices of the truckers. Nevertheless, no objections were 
made to complainant or Hayden until December 2, 1941, when in a 
telephone conversation Glorioso told Hayden that he wanted 33-1/3 
pounds net per each bushel hamper which was more than contained 
in the hampers delivered. Hayden told Glorioso that the rest of the 
beans already purchased would be shipped and a new agreement 
could then be made as to future shipments. 


11. Glorioso Corporation failed to pay the invoice prices for all 
except the first two shipments. The table below sets out the number 
of bushel hampers shipped by complainant, the number of hampers 
received as computed by respondents at 331%4 pounds each, the price 
which complainant invoiced respondents for as separately due com- 
plainant and the truckers, the amounts paid by Glorioso Corpora- 
tion on the beans at 33-1/3 pounds net, and shortage in payments 
made by Glorioso Corporation to complainant and the truckers: 
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Quantity Amount invoiced Shortage in 


Shipping Billed @ 33% by Payments Made Total 
Date pounds Scuran Trucker Scuran Trucker Shortage 


11-28-41 397 343 $337.45 $158.80 
403 318 342.55 161.20 none none 
11-29-41 421 326 357.85 168.40 $ 21.05 (*$10.00) $ 21.05 


11-30-41 500 385 425.00 200.00 
557 438 473.45 222.80 52.85 25.00 77.85 


552 445 469.20 220.80 

350 355 297.50 140.00 314.30 148.00 462.30 
552 452 469.20 220.80 

602 494 511.70 240.80 

666 559 566.10 266.40 347.00 163.00 

552 451 469.20 220.80 

400 342 340.00 160.00 

400 349 340.00 160.00 680.00 10.00 690.00 


6,352 5,157 $5,399.20 $2,540.80 $1,415.20 $346.00 $1,761.20 


12. The contract for the sale and purchase of the beans was made 
in Florida between complainant, as seller, and Glorioso Corporation, 
as purchaser, acting by and through its agent, Hayden. 

13. The usage and practice in the vicinity of Hazlehurst, Missis- 
sippi, is that each bushel hamper of beans shall contain not less than 
33-4 pounds net. This usage and practice was not known to Hay- 
den or complainant at the time the contract was made. Some evi- 
dence was introduced indicating that the net weight of a bushel 
hamper of beans in the Belle Glade, Florida, area is approximately 
30 pounds, but the evidence was not sufficient to establish the exist- 
ence of a usage, practice, or custom as to weight in the area. Other 
evidence showed that sales in the Belle Glade area were in some cases 
made by measurement, and in others on a specified weight basis 
ranging from 28 to 32 pounds net per hamper at shipping point. 

14. There is no evidence as to the extent of the shrinkage in these 
shipments, or as to the amount of shrinkage which would normally 
result in shipments of the kind of beans, in the manner, at the time 
of year, and for the distance, here involved. 

15. The difference between the agreed purchase prices and the 
amounts paid by Glorioso Corporation to the complainant and the 
truckers is $1,761.20. Complainant is responsible to the truckers for 
the unpaid freight. 

16. The cross-complaint filed by Hayden in March 1943, asking 
for an award of $317.60 commission from respondents was not filed 
within nine months after the cause of action accrued. 


*The record contains a cancelled check in the full amount of the freight, $168.40. This 
claimed shortage must therefore be in error. 
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17. Complainant filed an informal complaint on March 2, 1949, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 

The existence of an agency is a fact and like other facts may be 
proved by any evidence, traceable to the alleged principal, having 
a legal tendency to establish it. 1 Mechem, Agency, 2nd ed. § 261. 
The existence of an agency may also be established by the testimony 
of the agent. 2 Am. Juris., Agency, § 446; Rhodes v. Edw. K. Tyron 
Co., 132 Fla. 880, 182 So. 301. Complainant’s contention that Hay- 
den was the agent of the Glorioso Corporation is affirmatively sup- 
ported by the testimony of Hayden. In addition, there is the tele- 
gram written by Hayden stating that he wanted 5 cents brokerage 
for each hamper, and the fact that Hayden was relying upon this 
commission to make a living. It is realized that Glorioso testified 
that in the subsequent telephone conversation he told Hayden that 
he would not pay a commission and that it was an outright purchase, 
but Hayden’s conduct thereafter refutes this because he would hardly 
agree to sell beans to the Glorioso Corporation for $1.25 per hamper 
and then buy beans from complainant at the same price to fill the 
orders. Hayden showed each wire to complainant as it was received 
from Glorioso, and obtained the right at the local bank for com- 
plainant to cash the drafts and money orders that Glorioso sent to 
Hayden. Glorioso also knew that Hayden was not a producer and 
had to obtain the beans from others. From the evidence as a whole, 
and because it is believed that Hayden’s testimony is the more re- 
liable because of inconsistencies hereinafter noted in Glorioso’s testi- 
mony, it is concluded that Hayden was the agent of Glorioso Cor- 
poration. 

The testimony of the witnesses for respondents and that of the 
witnesses for complainant as to the terms of the contract are con- 
flicting. At the outset, however, it might be said that the allegation 
of respondents that the beans were to be shipped in refrigerated 
railroad cars is not seriously relied on as a defense. Nor could it be, 
since the shipments were accepted and no evidence, other than the 
testimony of Glorioso, is presented that any objection on this ground 
was made to Hayden or complainant. The same might be said as to 
the contention that the beans were to be delivered loaded in hampers. 
The first written evidence that this was claimed to be one of the 
terms of the contract is the letter received from the respondent’s 
attorney during the investigation of the informal complaint. Fur- 
thermore, it is significant that respondents did not make any counter- 
claim against complainant because of failure to furnish hampers or 
because of making payments by wire, but only prayed that the com- 
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plaint be dismissed. These allegations or defenses, and the evidence 
adduced in support thereof, when considered in connection with the 
testimony of the witnesses for complainant, the written evidence and 
the conduct of the parties during the performance of the contract, 
indicate that they are entitled to little consideration. 

Respondents’ last contention, and the most material, concerns the 
net weight of the beans. All the telegrams exchanged between 
Glorioso and Hayden prior to the making of the contract with com- 
plainant, merely refers to hampers. Glorioso testified that in the 
telephone conversation with Hayden on November 28, he specifically 
requested 33-1/3 pounds per hamper net, while Hayden testified that 
nothing was said as to weight. Of the two parties who were present 
in Glorioso’s office at the time of the conversation, only one testified 
that weight was mentioned. Complainant testified that weight was 
not mentioned until the beans had all been shipped. The fact that 
the first two shipments delivered were paid at the full invoice price 
without objection—though they contained less than 33-1/3 pounds 
net per hamper—and the fact that Hayden in purchasing from com- 
plainant ordered bushel hampers of beans without specifying any 
weight, indicate that the contract for the sale and purchase of the 
beans did not call for any fixed weight. Glorioso Corporation, hav- 
ing alleged weight as a defense, had the burden of proving an agree- 


ment as to weight by a preponderance of the evidence. It failed to 
sustain that burden. 


Proof was presented by witnesses for respondents which fairly 
showed that in the vicinity of the plant at Hazlehurst, it was the 
usage for a hamper of beans to contain 33-1/3 pounds net. Valid 
usages concerning the subject matter of a contract of which the 
parties are chargeable with knowledge, are by implication incor- 
porated therein, unless expressly or impliedly excluded by its terms, 
and are admissible to aid in its interpretation, not as tending to 
contradict or vary the contract, but upon the theory that the usage 
forms a part of the contract. Texas Fruit and Vegetable Company 
v. J. Bert Moritz Company, Inc., PACA Docket No. 1294, S. 874. 
Where, however, as here, a usage applied only to a particular locality, 
a party relying thereon must show that the other party to the con- 
tract had knowledge of the usage. Miller v. Fischer, 142 App. Div. 
172, 126 N. Y. S. 996 (1911). Weyl-Zuckerman & Co. v. Harry I. 
Foy et al., PACA Docket No. 1778, S. 1537. There is no evidence in 
the record that either Hayden or complainant knew of such usage. 
Respondents offered none and Hayden contradicted any suggestion 
of knowledge. There was some evidence in the record that in the 
Belle Grade, Florida, area, where the contract was made, a bushel 
hamper of snap beans weighed less than 33-1/3 pounds net, appar- 
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ently due to the difference in the size and varieties of beans grown 
there. The rule is that in the absence of an agreed standard, the stan. 
dard of the place where the commodity is purchased governs. Fich. 
ardson & Co. v. Cornforth, 118 Fed. 325 (C. C. A. 7th, 1902). To con. 
strue the contract as meaning anything else would require the shippers 
and brokers to know all the customs of every place to which they 
would ship produce. Edmunds v. Cochrane, 226 S. W. 1007 (Mo. 
1920). 

It does not appear that the evidence is sufficient to say that there 
was any general custom at the shipping point as to weight per 
hamper. The evidence is, however, sufficient to show that the ham- 
pers when dumped in the truck were full and heaping. Having pur- 
chased bushel hampers of beans, that was all to which Glorioso 
Corporation was entitled. 

Complainant claims a shortage in the payment made by Glo- 
rioso Corporation to the carrier for freight of $10 on the shipment 
of November 29, 1941. There is a check in evidence for the full 
amount of freight for that shipment, $168.40, so this amount must 
be excluded from the damages claimed. 

Complainant has waived any claim which he might have had 
against Hayden in this proceeding, by testifying that he did not feel 
that Hayden owed him anything by reason of the transaction. 

The complaint against Hayden should therefore be dismissed. 

The complaint against A. Glorioso, individually, should be dis- 
missed since the evidence shows that he acted in his official capacity 
as an officer of the Glorioso Corporation which was doing business 
as the Mississippi Canning Company. 

Hayden’s cross-complaint against his co-respondents should be 
dismissed since it was not filed within the nine-month period. 

It is, therefore, concluded that the corporation’s failure to pay 
complainant the full purchase price of the shipments accepted is a 
violation of section 2 of the act, and reparation should be awarded 
to complainant in the amount of $1,761.20 with interest, and the 
facts should be published. 

ORDER 

Within 30 days from the date of this decision, the respondent, 
Glorioso Corporation, doing business as the Mississippi Canning 
Company, shall pay to the complainant, Pete Scuran, $1,761.20, with 
interest thereon at 5 percent per annum from December 15, 1941 
until paid. 

The complaint against A. Glorioso, individually, is hereby dis- 
missed. 

The complaint ‘against J. B. Hayden is hereby dismissed. 

The cross-complaint of J. B. Hayden is hereby dismissed. 
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The facts and circumstances stated herein shal! be published. 

Copies of this decision shall be served upon the parties by regis- 
tered mail or in person, and, except as to the date of payment of 
reparation and as to service upon the parties, this order shall become 
effective 20 days after its date. 


(A. D. 1027) 
PACA Doc. No. 4435.* Decided August 21, 1945. 


Dismissal—Lawful Rejection—Abnormal Deterioration 


Where in a contract of purchase and sale of 10 carloads of onions f.o.b., re- 
spondent buyer rejected one carload upon arrival because the onions were 
abnormally deteriorated at destination, it is held that rejection was with 
reasonable cause and the complaint is dismissed. 


Suitable Shipping Condition Rule—Applicability Under Contract to 
Destination Designated by Buyer 


Where the partially performed contract of sale to respondent of carloads 
of onions f.o.b. provided that respondent was to designate the destina- 
tions, and by subsequent agreement complainant applied a rolling car- 
load, but through mistake the shipment was not diverted to respondent, 
and the latter then requested diversion to a specific point, it is held that 
under the terms of the contract the place designated was the point to 
which the suitable shipping condition rule was applicable and not the 
place where respondent’s business was located. 


Bernstein, Weiss € Tomson, of New York, New York, for complainant. Mr. 
Benjamin F. March, of Chicago, Illinois, for respondent. Mr. F. W. 
Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

In a complaint filed October 28, 1944, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e# seq.), 
complainant, * * * alleges that respondent, * * * rejected a carload 
of onions in violation of the act, and complainant requests an award 
of reparation for the loss which resulted. 

Respondent, answering, denies that the terms of the contract were 
as set forth by complainant or that any loss was suffered by com- 
plainant. It is alleged that the onions shipped were not in con- 
formance with the contract of sale; that the complainant mishandled 
the diversion orders resulting in three days delay in arrival; and 
that complainant did not promptly divert the shipment for resale. 

The parties waived an oral hearing and in lieu thereof, have sub- 
mitted evidence in the form of verified statements of fact in ac- 
cordance with the rules of practice, section 47.20 (10 F. R. 2209 
et seg.). The record also includes a report of investigation, copies 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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of which were served upon the parties by registered mail on Novem- 
ber 20, 1944. 

It is undisputed that the parties had two written contracts for 
the future delivery to respondent of Texas yellow Bermuda onions 
from * * *. One contract dated April 16, 1944 called for 5 carloads 
and the agreed price per sack was $2.65 “FOB on delivered sale plus 
per sack padding .02, plus per sack, for good delivery .09.” The 
second contract dated April 18, 1944 was for 10 carloads at $2.65 per 
sack, f. o. b. plus 2 cents each for protective padding. The contracts 
were entered at * * * by * * * representing respondent and * * * for 
complainant. After performance of the contract had begun, * * * 
left * * * and * * * was placed in charge. Three carloads of onions 
were delivered on the first contract and eight carloads on the second 
contract. No more onions were available for shipment from * * * 
after April 27, 1944, and it was agreed between * * * and * * * that 
the latter could apply a carload of onions which had been purchased 
at * * *, * * * delivered a draft in payment on April 28. 

The report of investigation shows that * * * at the time of pur- 
chase of car PFE 50715 billed it to * * * of * * *, as is its practice 
when purchasing cars of produce. At that time complainant stated 
it was advised that.the car was billed out via the Missouri Pacific’ 
Railroad and therefore it placed the subsequent diversion order to 
respondent at * * * with that carrier. Complainant stated that on 
May 1 the Missouri Pacific office at * * * advised they had no record 
of car PFE 50715. Further inquiry developed that this car had 
moved over the Southern Pacific Railroad but the car had just left 
* * * and the diversion to * * * could not be made. According to 
complainant, it immediately notified * * * who thought it best to 
cancel this car, and complainant then telephoned the carrier to di- 
vert to another of its customers at * * *, * * * denied canceling the 
shipment. The report shows * * * called May 1 and advised * * * 
that his office in * * * had found it could not trace the car but re- 
quested * * * to do so and protect the car for diversion to Kroger 
Grocery and Baking Company of * * *. Complainant then requested 
the carrier at 6:30 p. m., May 1 to catch the car at * * * for diversion 
to * * *. The car arrived at * * * May 3 and was placed at Kroger’s 
Siding at 7:00 a. m., May 4, and respondent inspected the onions 
that day and rejected them because of condition. On May 5 it 
obtained a Government inspection which showed an average of 7 
percent decay in the upper 3 layers of the 5 to 6 layer load. 

For the next five days both parties argued as to who was respon- 
sible and who would dispose of the car. Finally, on May 9, the com- 
plainant diverted the car to * * * where it was resold for a net 
amount of $475.99. Respondent refused to pay the draft. 
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Complainant contends that the transaction concerning car PFE 
50715 was independent of either contract and that it was understood 
that it was an accommodation for respondent, as shown by the fact 
that the car was resold to respondent at the same price for which 
it was purchased and in addition complainant paid $20 brokerage. 
It is also contended that the sale was f. o. b. acceptance final which 
is evidenced by the fact that * * * issued a field draft which is not 
ordinarily done except in unusual circumstances or “f. o. b. ship- 
ping point acceptance final” purchases. 

There were offered in evidence on behalf of the complainant the 
affidavits of * * * and * * *. 

* * * states that when * * * saw that no further cars were available 
from * * * to apply on the 10-car contract, he asked if it was possible 
to give him a car from another section. Affiant says that in order 
to assist * * * and to fulfill this order car PFE 50715 was purchased 
through a broker at * * * and it was explained to * * * that there 
was no grade on this car and he accepted the same to be applied to 
his order. * * * states that at the suggestion of a representative of 
the War Food Administration the rejected car was diverted to * * * 
which was their best source of outlet for sale at the time and where 
the highest prices could be obtained by jobbing instead of selling 
by carlot. 

* * * an employee of * * * of * * *, gave the prevailing market 
price ranges in * * * for like onions between May 15 and 18, 1944, 
and stated that the onions involved herein were resold for prices 
within those ranges. 

Respondent contends that car PFE 50715 was shipped under one 
or the other of the two contracts, neither of which was fully com- 
pleted, and that it was not purchased on an f. o. b. acceptance final 
basis. Respondent states that the car was delayed in transit by com- 
plainant’s mistake in diverting and that the onions were abnormally 
decayed on arrival, as shown by the Government inspection cer- 
tificate. 

FINDINGS OF FACT 

1. Complainant is a partnership consisting of * * *, doing busi- 
ness as * * *, whose address is * * *. 

2. Respondent, * * *, is a corporation and its address is 
Respondent was licensed under the act at the time of the transaction 
involved in the complaint. 

3. On April 16, 1944, complainant contracted, in writing, con- 
firming an oral agreement made on April 13, to sell to respondent 
5 carloads of Texas yellow Bermuda onions from * * *, shipments 
to be made on April 15, 19, 22, 24 or 25, and one between the 28th 


* * * 
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and 30th. The price agreed upon was $2.65 per sack, f. 0. b. on 
delivered sale, plus 2 cents each for padding and 9 cents for “good 
delivery.” The second contract made April 17, 1944, and put in 
writing April 18, called for 10 carloads of the same kind of onions 
to be shipped one a day from April 17 to 21 and April 25 to 29, 
The sale was at $2.65 per sack f. o. b., plus 2 cents each for padding. 
In both contracts the sacks were to contain 50 pounds each, and the 
grade, quality, and number of boilers in each car was to be governed 
by that being shipped by the majority of shippers in the * * * 
territory. The contracts further specified that the destinations were 
to be designated by respondent. 

4, Up to April 27, 1944, three carloads had been shipped under 
the first contract, and eight carloads under the second contract. 
Complainant had no more onions available for shipment at that time. 

5. On or about April 27, 1944, respondent agreed to accept one 
carload of onions containing 600 sacks which complainant had pur- 
chased and which had been shipped from * * *, on April 26, 1944. 
The onions had not been inspected or graded at the shipping point 
and they were not protected by padding. 

6. Complainant invoiced respondent at $2.65 per sack or a total 
of $1590 and respondent gave a field draft in payment on April 28. 
The onions contained in car PFE 50715 are the only ones involved 
in the complaint. 

7. Complainant received an invoice dated April 26, 1944, from 
the person who sold complainant the onions. The invoice showed 
the car was being shipped to * * * of * * * over the “SP, SSW, NYC.” 
Complainant, on April 27, 1944, filed the order diverting to respon- 
dent at * * * with the Missouri Pacific Railroad. On May 1 com- 
plainant was notified by that carrier that they had no record of 
PFE 50715, and it was then found by complainant that the car had 
moved over the Southern Pacific Railroad and had just passed * * * 
so that it could not be diverted to * * *. 


8. On May 1, 1944, respondent wired * * *, its representative 
ert: 


CARRIER JUST REPORTS NO RECORD * * * CARS SHIPPED 26TH 
WE DIVERTED TO TOK. PROTECT DIVERSION QUICK PFE 50715 


* * * knowing that the car had not been diverted to * * * and had 
passed * * *, requested complainant to protect respondent’s diversion 
to Kroger Grocery and Baking Company at * * *. Complainant 
later notified * * * that diversion had been made. 

9. Complainant requested the carrier to divert the car at * * * 
to * * *, where it arrived the evening of May 3 and was placed for 
inspection the next morning. Respondent inspected and rejected 
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the car because of condition. Payment was refused on the draft 
delivered to complainant by * * *. 

10. The normal running time from * * * to * * * when diversion 
is made at * * *, over the * * *, Chicago & St. Louis Railroad Co., 
is six days. Between * * * and * * * there is no through service, the 
transportation being by slow local trains. 

11. Government inspection was made of the onions in car PFE 
50715 at * * *, on May 5, 1944. The certificate states: 


“Condition: Stock generally firm. In most samples less than 1 to 10% 
decay, in a few none, in one sack, with onions generally 
showing severe surface black mold, 25% decay, average ap- 
proximately 7% decay. Decay affecting 1 to 3, mostly 1 or 
2 outer scales is mostly Gray Mold Rot, many Black Mold Rot. 

Grade: Stock fails to grade U. S. No. 1 on account of percentage 
of undersize in excess of tolerance. 


Remarks: Inspection restricted to accessible portion of load consisting 
of stock in upper 3 layers.” 


A range of up to 25% and an average of 7% decay in Commercial 
Grade Bermuda onions, is considered abnormal for a nine-day 
transit period. 

12. On May 9 complainant diverted the car t 
where the car was sold in job lots at the prevailing market prices. 
Complainant received net proceeds of $475.99. 

13. The complaint was filed on October 28, 1944, which was with- 
in nine months after complainant’s alleged cause of action accrued. 


CONCLUSIONS 

Certain terms of the contract of sale for the onions in car PFE 
50715 seem to be confused in the minds and records of all parties 
concerned. Was the sale of these onions on an f. o. b. or on f. 0, b. 
acceptance final basis, and was it to be applicable on one of the 
existing contracts, or was it to be independent thereof? The exist- 
ing 10-car contract was f. o. b. at a price of $2.65 per sack while 
the 5-car contract was on a delivered basis as to quality and con- 
dition at a total price of $2.74, both prices exclusive of the 2-cent 
padding charge. The invoice sent to respondent, on the basis of 
which a draft was given, set out a price of $2.65 a sack, the same 
price as contained in the 10-car contract. There are statements by 
both parties in the record that the onions were in fulfillment of the 
10-car contract and since the latter contract was not yet completely 
performed, the only logical conclusion is that the contract terms 
were the same except that the parties had, by agreement, modified 
them in part to allow shipment of a rolling car from the * * * area 
without padding. 


o * * * of * * 





696 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 1027 


Ordinarily, it is said that in an f. o. b. sale property passes to the 
buyer when the goods are delivered to the carrier but in addition 
proper and prompt billing providing for prompt delivery is also 
required. Hazlehurst Mercantile Company, Inc. v. Harry Barbin, 
PACA Docket No. 2244, S. 1616. Where goods are rolling at the 
time of sale it is likewise the duty of the seller to promptly and 
properly file diversion orders with the carrier. Tifton Produce Co. 
v. Farris Brothers, PACA Docket No. 2480, S. 1579. When the 
diversion orders have been given and accepted the seller has fully 
performed its contract and title passes to the buyer. Lynn M. Ranger, 
Inc. v. Gildersleeve, 106 Conn. 372, 1388 Atl. 142 (1927); Fruit Dis- 
patch Co, v. Gilinsky, 84 Neb. 821, 122 N. W. 45 (1909). 

Here complainant filed the order diverting the car to respondent 
with the wrong carrier so diversion to respondent at * * * was never 
effected. The invoice sent to respondent stated the routing to * * * 
was “Mo. Pac.-Wabash.” When respondent attempted to divert the 
car to * * * it could not be traced since the complainant did not file 
the diversion order with the proper railroad. The car had passed 
* * * and was en route to * * * via * * * before the complainant 
realized its mistake. On the same day, May 1, respondent notified 
complainant that it could not trace the car and to protect its diver- 
sion to * * *. The car, then moving over the Cleveland, Cincinnati, 
Chicago & St. Louis Railroad, was diverted from Indianapolis to 
Toledo via Bellefontaine, Ohio, which necessitated the use of local 
trains. If complainant had properly filed the original diversion 
order, respondent could have effectuated delivery to * * *, as it 
attempted to do, by diverting the car at * * * over the New York, 
Chicago, and St. Louis Railroad which provided through service. 

The original contract provided that respondent was to have the 
right to designate the destination to which each of the 10 cars was 
to be shipped. Complainant attempted to divert car PFE 50715 
to respondent at * * *, but it does not appear that this was to be 
the controlling destination. We think that under the contract re- 
spondent had the right to designate * * * as the destination and it 
is in relation to that point that the suitable shipping condition rule 
is applicable. Complainant appears to agree with this interpreta- 
tion by contending that any delay in arrival was the fault of the 
carrier and the deterioration of the onions might have been due to 
the type of ventilation used by the carrier. Since it has been found 
that the onions were obnormally deteriorated for nine days in transit 
it is concluded that respondent’s rejection was not without reason- 
able cause. The evidence indicates the longer time in transit was 
due to local train movements required by the routing used and was 
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not due to any fault of the carrier. For this reason the transporta- 
tion conditions are considered to have been normal. 
The complaint should be dismissed. 


ORDER 


The complaint herein is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to service upon the parties, this order 
shall become effective 20 days after its date. 


(A. D. 1028) 
CALIFORNIA VEGETABLE GROWERS Vv. MITCHELL Petro. PACA Doc. 4484. Decided 
August 25, 1945. 
Failure to Pay Purchase Price 


Respondent’s failure to pay the purchase price of the lettuce in accordance 
with the terms of the contract of purchase and sale entitles complainant 
to an award of reparation for the full amount representing the contract 


price. 

Schauer, Ryon &€ McMahon and Alfred D. Haines, of Santa Barbara, California, 
for complainant. Mr. Mitchell Petro, of Los Angeles, California, re- 
spondent, pro se. Miss Lenore H. Langford, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 

culture. 
PRELIMINARY STATEMENT 

On January 27, 1945, the complainant, California Vegetable Grow- 
ers, filed a formal complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.) against the re- 
spondent, Mitchell Petro, alleging failure on the part of the respon- 
dent to pay the agreed purchase price of a carload of lettuce. 

A copy of the report of investigation was served upon the com- 
plainant on February 26, 1945. A copy of the report was trans- 
mitted to respondent by the Los Angeles office of the Fruit and 
Vegetable Branch, under date of April 7, 1945. On June 28, 1945, 
a copy of the complaint was served on respondent by registered mail. 
No answer to the complaint was filed by the respondent. Oral hear- 
ing is, therefore, waived and the facts alleged in the complaint are 
deemed to be admitted, in accordance with the applicable rules of 
practice (10 F.R. 2209 et seq.). 

The report of investigation shows that respondent stated during 
the course of the investigation that the car of lettuce arrived at 
Houston, Texas, on Saturday following the Saturday it was shipped, 
which would make the arrival date June 3, 1944. The shipment was 
Officially inspected at Houston on Monday, June 5, 1944. The re- 
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port also shows that respondent stated the lettuce “arrived rotten,” 
and that complainant had failed to make a satisfactory price ad- 
justment. Respondent was advised that complainant was willing to 
grant an allowance of 40 cents per crate and accept $555.60 in settle- 
ment, notwithstanding respondent’s failure to furnish his sales 
records in support of his claim for allowance and his failure to 
reply to numerous letters and wires addressed to him relating to the 
subject. Nothing further was heard from the respondent and the 
formal complaint was filed, seeking payment of the full amount of 
the purchase price. The certificate of inspection at Houston, Texas, 
shows that, in the accessible crates, the lettuce was fresh and crisp, 
but that decay affecting the head leaves, in some instances following 
tip burn, ranged from 10 to 35 percent, averaging 20 percent. 


FINDINGS OF FACT 

1. Complainant is a corporation whose principal place of busi- 
ness is in Santa Barbara, California, and having also a post office 
address at P. O. Box 777, Guadalupe, California. 

2. Respondent is an individual whose present address is 149 West 
43d Street, Los Angeles, California. At the time of the transaction 
involved in this proceeding, the respondent had no valid license, 
but was subject to license under the act. 

3. On or about May 23, 1944, complainant, by contract in writing, 
sold to respondent one carload of lifeline brand lettuce, containing 
316 crates, 6-dozen size, at a price of $2.00 per crate, plus $50 for 
top ice, or for the aggregate sum of $682, f. o. b. shipping point. 

4. Shipment of the kind of lettuce specified in the contract was 
made in car PFE 94789 Lompoc, California, direct to respondent at 
Houston, Texas. Respondent, or his agent, accepted the shipment 
upon arrival at destination. 

5. A Federal inspection at destination two days after arrival 
showed decay ranging from 10 to 35 percent, with an average of 
20 percent. 

6. Respondent has failed to pay the purchase price, or any part 
thereof, though requested numerous times to do so. 

7. The informal complaint was filed on September 19, 1944, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 
Since no answer was filed by respondent, the allegation of the 
complaint to the effect that the kind, quality and grade of lettuce 
called for in the contract of sale was shipped, must be taken as true. 
As a matter of fact, it does not appear that respondent sustained 
any loss due to the alleged bad condition of the lettuce, since his 





A. D. 1028 CALIF. VEGETABLE GROWERS v. MITCHELL PETRO 699 


sales records are not a part of the record in this proceeding, respon- 
dent being in default. 

Respondent’s failure to pay the purchase price of the lettuce in 
accordance with the contract was in violation of section 2 of the act. 
Complainant should be awarded reparation in the sum of $682, 
representing the contract price, with interest, and the facts should 


be published. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $682, with interest thereon at 5 per- 
cent per annum from June 3, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


CONSENT DISMISSAL 
A. D. 1029. R. C. SHREVE v. W. C. REBER ComMPANy. PACA Doc. No. 4486. 
Decided August 13, 1945. Mr. R. C. Shreve, of Geneva, New York, com- 
plainant, pro se. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. 
Raymond L. Dillman, Examiner. Decision by Thomas J. Flavin, Assistant to 
the Secretary of Agriculture. 





1942 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1080) 


PACA Doc. No. 4084.* Decided May 21, 1942. 


Failure to Pay Purchase Price—Effect of Inspection by Buyer—Caveat Emptor 
Applied—Claimed Warranty by Buyer not Established—Counterclaim 
for Lost Profits Dismissed 


Where respondent failed to establish that complainant had warranted the 
tomatoes involved in this case as grade U. S. No. 2 and that respond- 
ent was not able to replace the shipment so as to make delivery to a 
purchaser, it is held: (1) respondent failed to prove a warranty and 
the rule of caveat emptor applied as respondent purchased the com- 
modity on the basis of his inspection; (2) complainant is entitled to an 
award of reparation for damages which resulted from respondent’s re- 
jection of the commodity; and (3) respondent’s counterclaim is dismissed. 


. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Joseph D. Feigenbaum, of St. Louis, Missouri, for respondent. Miss Rufe 
D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 
* * * with an office and place of business in * * *, by formal com- 
plaint received in the Agricultural Marketing Service September 9, 
1941, seeks an award of reparation under the provisions of the 


Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 1940 ed. 499a), against the respondent, * * *, trading at * * *, 
as * * *, for damages in the sum of $344.43, the alleged net loss re- 
sulting from a rejection without reasonable cause by the respond- 
ent of a carload of tomatoes. The tomatoes were shipped in inter- 
state commerce by the complainant in refrigerator car MDT 22277 
from * * *, and sold to the respondent by the complainant’s agent, 
a public broker, on the railroad track at * * *, and there diverted 
by the respondent to his customer at * * *, 

The complaint has been duly served upon the respondent and an 
answer and countercomplaint were filed in which the respondent 
seeks an award of reparation for the loss of profits in the amount 
of $146.88 as a result of an alleged breach of warranty by the com- 
plainant. 

Since the amount involved: in this controversy is less than $500, 
this decision is rendered without an oral hearing, as provided in 
section 6(c) of the act. 

The record discloses that on June 9 and 10, 1941, the complainant 
loaded a carload of tomatoes consisting of 730 lugs at * * *, into 
car MDT 22277, a refrigerator car. The tomatoes were inspected 
at this time and found to grade U. S. No. 2. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


700 





Emptor 
aim 


ed the 
espond- 
y toa 
ty and 
e com- 
| to an 
it’s re- 
nissed. 


mie 
s Rufe 


A gri- 


com- 
oer 9, 
f the 
d (7 
*k * = 
ss re- 
ond- 
nter- 
12277 
gent, 
erted 


d an 
dent 
ount 
com- 


$500, 
1 in 


nant 
into 
cted 


A. D. 1030 PACA DOC. No. 4084 


On June 10, 1941, the carload of tomatoes was shipped in inter- 
state commerce to * * *, where it arrived on June 14, 1941. While 
the tomatoes were enroute to * * *, the complainant instructed * * *, 
a public broker at * * *, to wire the best offer he could obtain for 
them upon their arrival at * * *. 

The tomatoes stood on the track at * * * from June 14 until June 
17, 1941, when they were examined and inspected by the respondent. 
After such examination and inspection, the respondent offered the 
complainant, through the public broker, 85 cents per lug delivered 
at * * *. The offer was accepted by the complainant, and, on the 
same day, the respondent resold and shipped the tomatoes to his 
customer at * * *, The respondent’s purchaser rejected the tomatoes, 
claiming that they had decay in them, whereupon the respondent 
refused to pay the complainant and abandoned the carload of toma- 
fon at * * *, 

The complainant made every effort to have the respondent pay 
for the said carload of tomatoes and to dispose of them; however, 
the respondent refused, and the complainant, in order to protect the 
rights of interested parties so far as possible, sold the tomatoes on 
June 20, 1941, at the best price obtainable and credited the net pro- 
ceeds thereof against the invoice price, leaving a balance of $344.43 
due and owing to the complainant from the_ respondent. 

In the answer and countercomplaint, the respondent alleges that 
under the terms of the sale agreement the complainant expressly 
warranted that the tomatoes were U. S. No. 2 grade; that the com- 
plainant knew he was purchasing the tomatoes for resale at a profit; 
and that the complainant knew he would suffer a loss if the toma- 
toes were not of the grade expressly warranted. The respondent 
further alleges that the party to whom he sold the tomatoes at * * * 
refused to accept them because of their failure to be of the grade 
warranted and that the respondent thereby suffered a loss of the 
profit in the sum of $146.88, since he was unable to secure another 
carload of tomatoes at * * * in time for delivery to his customer. 

The record discloses that the carload of tomatoes graded U. S. 
No. 2 at * * *, on June 10, 1941, which was a week prior to the time 
the respondent inspected and purchased them. The negotiations 
between the complainant and the respondent pertaining to the sale 
were carried on by the public broker, whose affidavit clearly shows 
that at his request the respondent inspected the tomatoes on June 
17, 1941, on the track at * * *, and that after such inspection and 
without any understanding whatever as to the grade of the toma- 
toes, the respondent purchased them. 

The fact that these tomatoes graded U. S. No. 2 at * * *, on June 
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10, 1941, is no evidence whatever as to their grade or condition a 
week later at * * *. This is particularly true since they moved under 
ordinary ventilation from * * *, to * * *, and stood on the track 
at the latter place for three days in summer weather before the 
respondent inspected and purchased them. The respondent has 
failed to prove that there was a warranty, either express or implied, 
on the part of the complainant that the tomatoes graded U. S. No. 2 
at * * *. The respondent purchased the tomatoes after his own per- 
sonal examination and in reliance upon his own inspection. There- 
fore, under the rule of caveat emptor, the respondent is bound by 
his bargain, regardless of the fact that his purchaser subsequently 
rejected the tomatoes at * * *, 

The complainant, therefore, is entitled to recover the loss of 
$344.43, which he has incurred by the respondent’s wrongful rejec- 
tion of the tomatoes. 


FINDINGS OF FACT 

1. The complainant, * * *, is a * * * corporation with an office 
and place of business at * * *, and with a post office address at * * *. 

2. The respondent, * * *, is an individual trading as * * *, whose 
post office address is * * *, 

3. The complainant and the respondent, during all the times 
mentioned in the complaint filed herein, were duly licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended. 

4. On June 10, 1941, the complainant shipped in interstate com- 
merce from * * *, to * * *, a carload of tomatoes, MDT 22277, con- 
sisting of 730 lugs. At the time the tomatoes were being loaded at 
* * * they were found to be, and were certified as, Grade U. S. No. 2. 

5. On June 17, 1941, the complainant through his agent, a public 
broker, sold and delivered to the respondent the said carload of 
tomatoes as they then and there stood on the track at * * *, without 
any warranty or representation as to grade, condition, or quality, 
and after inspection by the respondent, for the net invoice price 
of $461.51. 

6. On the same day that the respondent accepted delivery of 
the tomatoes he resold and shipped them to his customer at * * *. 

7. The respondent wrongfully failed to pay to the complainant 
the purchase price of the tomatoes when his customer refused to 
accept them at * * *. 

8. The complainant resold the carload of tomatoes at * * *, after 
its abandonment by the respondent, for the best price obtainable 
therefor, and properly credited to the respondent’s indebtedness of 
$461.51 the net resale price of $117.08, which left a balance due the 
complainant from the respondent in the sum of $344.43. 
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9. The complaint was filed September 9, 1941, which was within 
the time allowed for the filing of a claim seeking reparation under 
the Perishable Agricultural Commodities Act, 1930, as amended. 


CONCLUSIONS 
The respondent has failed, in violation of section 2 of the Perish- 
able Agricultural Commodities Act, 1930, as amended, truly and 
correctly to account to the complainant for the total agreed pur- 
chase price of a carload of tomatoes. Reparation, therefore, should 
be awarded in favor of the complainant, and against the respondent, 
in the amount of $344.43, with interest thereon, and the respondent’s 
countercomplaint should be dismissed. 


ORDER 

IT IS ORDERED that the complainant, * * *, a * * * corporation, 
with an office at * * *, be, and it hereby is, awarded reparation 
against the respondent, * * *, trading at * * *, as * * *, in the amount 
of $344.43, with interest thereon at the rate of 5 percent per annum 
from June 18, 1941, until paid. 

IT IS FURTHER ORDERED that the respondent shall pay 
said sum, together with interest thereon, to the complainant, as 
reparation, within 30 days from the date of this order. 

IT IS FURTHER ORDERED that the countercomplaint of the 
respondent, be, and it is hereby, dismissed. 

IT IS FURTHER ORDERED that a copy hereof shall be 
served upon the parties by registered mail or in person. 


(A. D. 1081) 


PACA Doc. No. 4055.* Decided May 23, 1942. 


Failure to Account—Acceptance by Diversion—Offset of Amounts Due— 
Award of Net Difference 


Where complainant sold a carload of lettuce to respondent for which re- 
spondent failed to pay the full price, and at a later date respondent sold 
complainant a carload of lettuce which complainant diverted and then 
abandoned, requiring respondent to make resale thereof, it is held: 
(1) the diversion without the shipper’s consent is equivalent to an ac- 
ceptance; (2) the failure of complainant to account to respondent in 
connection with the second transaction, less the amount that was ad- 
mittedly due complainant in connection with the first car shipped, en- 
titles respondent to an award of reparation in amount of the net dif- 


ference. 


Complainant, pro se. Mr. Sidney L. Church, of Salinas, California, for re- 
spondent. Mr. John C. Brooke, Examiner. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

The complainants, * * *, and * * *, partners, doing business as 
* * * of * * *, by formal complaint received in the Agricultural 
Marketing Service of the United States Department of Agriculture 
on July 19, 1941, seek an award of reparation under the provisions 
of the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S.C. 1940 ed. 499a), against the respondents, * * *, partners, 
doing business as * * *, for damages in the amount of $75.04, the 
amount due on a carload of lettuce purchased by the complainants 
from the respondents for shipment in interstate commerce and later 
so shipped in car PFE 92321, on August 28, 1940, from * * *, to * * *. 

A countercomplaint was filed on or about September 11, 1941, 
by the original respondents against the original complainants for 
damages in the sum of $156, less $75 allowance on car PFE 92321, 
or $81. 

The report of investigation was mailed to each of the parties on 
August 15, 1941, in accordance with the regulations (7 CFR 47.24; 
6 F.R. 3508). 

Subsequently the original complainants will be referred to as 
and the original respondents as * * *. 

As * * * has submitted evidence which discloses that reparation 
should be awarded in the amount of $75 on car PFE 92321, which 
is admitted by * * *, no detailed consideration of the complaint and 
the answer is necessary so far as this car is concerned. 

In the countercomplaint, it is alleged, in substance, that on 
November 22, 1940, the parties entered into negotiations for the pur- 
chase and sale of a carload of lettuce in PFE 18687, which was 
“GOVERNMENT INSPECTED 85 PERCENT”; that * * * in- 
structed the carrier to stop the car at * * * for inspection by * * *, 
indicating expressly “CAR NOT TO DEPART FROM * * * 
WITHOUT SHIPPER’S INSTRUCTIONS”; that the agreed 
price was $1.25 plus 15 cents credit on the allowance on the previous 
car, or $1.40 per crate for the 312 crates, making a total price of 
$436.80, plus $30 top ice charge; that upon arrival of this car at 
** * * * * diverted it to * * * as shown by telegram from * * * 
dated November 25, 1940; that on the same date * * * “abandoned” 
the lettuce and so informed the Rock Island; and that * * *, in order 
to minimize the damages, shipped the lettuce to * * *, where it was 
sold for $280.80, plus $30 top ice, resulting in damages to * * * in 
the sum of $156. 

It has been held in many proceedings under the act that diversion 


* * * 
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of a shipment without the shipper’s consent is equivalent to an ac- 
ceptance and will disable the buyer from thereafter rejecting the 
shipment. See Xdwards Co., Inc. v. Levy Co., Ine., P.A.C.A. Doe. 
No. 2223, decided September 11, 1937; Montz v. Piowaty, P.A.C.A. 
Doc. No. 2322, decided April 18, 1938; Berry v. Resenblum, P.A.C.A. 
Doc. No. 3062, decided June 20, 1939. This rule finds appropriate 
application where, as here, the respondent, by diverting the car 
of lettuce from * * * to * * *, has exercised over the shipment a 
dominion incompatible with the right of rejection now asserted. 

Some claim is made that * * * and * * * are considered a single 
terminal and the respondent says that many of his customers are 
located in the latter city. The signiticant fact, however, is that the 
two cities are in different switchiny districts and that diversion from 
one to the other of the two cities is, therefore, a diversion within the 
intendment of the stated rule. It must, accordingly, be held that 
the diversion of the lettuce to * * * at * * * direction was equivalent 
to an acceptance by * * *, and that the right of rejection, if any 
existed, was thereby lost. 


FINDINGS OF FACT 
1. The complainants and counter-respondents, * * * and * * *, 


are partners trading as * * *, whose post ollice address is * * *. 


2. The respondents and counter-complainants, * * * and * * *, 
are partners, doing business at * * *, whose post office address is 

3. During all of the time mentioned in the complaint and in the 
counter-complaint each of the parties was licensed under the Perish- 
able Agricultural Commodities Act, 1930, as amended. 

4. On or about August 28, 1940, * * * sold to * * * a carload of 
lettuce in car PFE 92321, upon which the amount of $75 is ad- 
mittedly due * * *. 

5. On November 22, 1940, * * * sold to * * * another car of lettuce 
for shipment in car PFE 18687, with the privilege of inspection at 
* * * and with instructions that this car should not depart from 
* * * without * * * instructions. 

6. Each car of lettuce was purchased for shipment in interstate 
commerce, and was later so shipped from * * * to * * *, 

7. * * * diverted the second car from * * * to * * *; which is in 
a different switching district. 

8. * * * abandoned this car of lettuce at “ * * on November 25, 
1940, necessitating the resale thereof by * * *. 

9. This car of lettuce was sold at * * *, resulting in a net loss 
to * * * in the amount of $156 which, less the $75 admittedly due 
on the first-mentioned car, leaves $81, for which amount reparation 
should be awarded. 


** * 
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10. The cause of action accrued on or about August 28, 1940. on 
the carload of lettuce in PFE 92321, and the informal complaint 
was filed on January 21, 1941, which was within the nine months 
allowed in the act for the filing of claim for reparation. 

11. The cause of action accrued on or about November 25, 1940, 
on the car of lettuce in PFE 18687, and an informal complaint was 
filed on or about February 5, 1941, which was also within the nine 
months allowed in the act for the filing of claim for reparation. 


CONCLUSIONS 
The failure of * * * to account to * * * for the $156, the difference 
between the contract price and the net resale price of the carload 
of lettuce in PFE 18687, less $75 admittedly due * * * on the lettuce 
in car PFE 92321, is a violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended. Reparation should be awarded in 
favor of * * * for $81, with interest thereon. 


ORDER 
IT IS ORDERED that * * * and * * *, trading as * * *, be, and 
they hereby are, awarded reparation against * * *, and * * *, 
trading as * * * in the sum of $81, with interest thereon at the rate 


of five percent per annum from November 25, 1940 until paid. 

IT IS FURTHER ORDERED that * * * shall pay said sum, 
together with interest thereon, to * * *, as reparation, within 30 
days from the date of this order. 

IT IS FURTHER ORDERED that a copy hereof be served upon 
the parties by registered mail or in person. 


(A. D. 1032) 
PACA Doc. No. 3933.* Decided June 23, 1942. 


Dismissal Based on Settlement Between Parties 


Since the respective attorneys announced at the hearing that a settlement 
has been agreed upon between the parties, the complaint for reparation is 
dismissed. 


Mr. A. A. Bluestone, of Pittsburgh, Pennsylvania, for complainant. Mr. I. L. 
Giffen, of Pittsburgh, Pennsylvania, for respondent. Mr. Jack W. Bain, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 
ORDER OF DISMISSAL 


On March 12, 1941, the complainant * * *, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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1940 ed. 499a), against * * *, an individual doing business as * * *. 
It was alleged that, on January 15, 1941, the complainant sold * * * 
a carload of tomatoes then in transit from * * * to * * * in car FGE 
19521, and that * * * accepted the tomatoes but failed to pay the 
$1,950 due for them. * * * answered that he bought the tomatoes 
subject to inspection and acceptance at * * *, that they were so bad 
on arrival that they were condemned by the city health inspector, 
and that he inspected and refused to accept them. 

A hearing was set for August 13, 1941, in * * *, but was continued 
at * * * request. On April 28, 1942, at complainant’s request, * * * , 
Administratrix, was substituted, as respondent, for * * *, who had 
died. 

When the hearing, which had been reset for May 5, 1942, was open- 
ed by Jack W. Bain, the examiner, A. A. Bluestone of Pittsburgh 
appeared as attorney for complainant, and I. L. Giffen of Pittsburgh 
as attorney for respondent. Counsel announced that the case had been 
settled and the proceedings discontinued. 

IT IS ORDERED, therefore, that the complaint herein is dis- 
missed, and that a copy hereof be served by registered mail upon the 
attorneys of record for the parties. 
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No. Page 


ADMINISTRATIVE PROCEEDINGS 
Character of promulgation hearing under Section 8c of act-.__. 1006 632 


Nature of proceeding under Section c(15)(A) of act 


Promulgation Hearing 
Resort to evidence and findings in record of 


CourRT DECISION FOLLOWED 
Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920, 
3 A.D. 540 (1942) 


DE Novo HEARING 
Review hearing under Section 8c(15)(A) not including 


EconoMiIc CHAOS 
Not prerequisite to issuance of order 


EVIDENCE 
Facts showing— 
scheme by handler to establish “producer-handler” status 
to avoid obligations under act and order 


Resort to records in promulgation hearing 


FINDINGS 
Resort to, in promulgation record 


HANDLER 


INTERSTATE COMMERCE 
Effect of intrastate commerce upon 


INTRASTATE COMMERCE 
Effect of, upon interstate commerce 


JURISDICTION OF SECRETARY 
Intrastate business affecting interstate commerce______________ 1006 


ORDER No. 47 (FALL RIVER, MASSACHUSETTS ) 
Hander, Who is 
Where it is fairly obvious that a partnership arrangement 
between petitioners, one a handler and the other a pro- 
ducer, was entered into to avoid requirements of the 
order as to handlers and producers, it is held that the 
partnership arrangement was not successful in attaining 
a “producer-handler” status for petitioners because the 
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No. Page 


OrvER No. 47 (FALL RIVER, MASSACHUSETTs )—Continued 
Handler, Who is—Continued 
definitions of “person” and “producer-handler” in the 
order were not intended to include a temporary associa- 
tion of a producer and a handler without records to 
support the claim of partnership operation 636 


OnpeR No. 69 (CHICAGO) 
De Novo Hearing 
Review Hearing as not Including 

Whereas the issuance of Order No. 69 under Section 8c 
of the act is quasi-legislative in character and this 
proceeding under Section 8c(15)(A) of the act is one 
for review and is of a quasi-judicial nature, petition- 
ers’ complaints that the inclusion in the order of cer- 
tain territory in Will County is arbitrary, contrary 
to the facts, will not effectuate the policy of the act, 
etc., must be evaluated in the light of the record 
upon which the order was promulgated, rather than by 
means of other and different evidence produced at a 
hearing in this proceeding, and therefore, petitioners 
are not entitled to a de novo hearing on these issues__ 1006 627 


Interstate Commerce 

Petitioners’ contentions that Order No. 69 be modified to ex- 
clude certain territory in Will County from the marketing 
area defined in the order, or that they be exempted 
from the operation of the order because the handling of 
milk by them is not within the orbit of interstate com- 
merce, held, not sustained on the ground that the allega- 
tions as to absence of any interstate commerce grounds 
for including Will County in the marketing area must 
be considered upon the basis of the evidence adduced at 
the promulation hearings and findings accompanying 
the order that the handling of all milk in the marketing 
area defined is in the current of interstate commerce, 
or directly burdens, or obstructs, or affects interstate 
commerce in milk and its products, and that the juris- 
diction of the Secretary under the order is not affected 
by the small percentage of interstate business in Will 
County as compared with intrastate, as the full reach 
of the commerce clause includes jurisdiction over intra- 
state activities having a substantial effect upon interstate 
commerce; nor is the petitioners’ assertion of their satis- 
factory dealings with producers, before the issuance 
of the order, material, since there is no statutory man- 
date that economic chaos must first precede the issuance 
of an order for a particular area 627 
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PARTNERSHIP 
Scheme to avoid obligation under act and order 


““PRODUCER-HANDLER” 
Who is not 


SECTION 8c 
Character of promulgation hearing under 


SEecTION 8c(15) (A) 
Nature of proceeding under 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PROCEEDING 
Companion Proceeding 
It was proper to mention an order in a companion proceed- 
ing, and the record should show it when there is a com- 
panion proceeding 655 


Testimony of Witness 
Content of witness’s testimony, not who called the witness, 
is important in administrative proceedings, and failure 
to call witness might infer the witness’s testimony would 
be unfavorable 1015 655 


CEASE AND DESIST 
Making and maintaining records of transactions in livestock in 
names of persons other than those for whose account 
transactions were made 1015 = 661 


Violation of Act 

A registered market agency is ordered to cease and desist 
from permitting officers and employees to deal in con- 
signed livestock, selling consigned livestock to them, 
and failing to show names of purchasers on accounts 
of sale, but the record does not support an order as to 
use of customers’ funds and full records, and no sus- 
pension is ordered because it was not ordered in recent 
similar proceedings 642 


By consent of the parties, a-respondent who was a member 
of one partnership, whose registration was suspended for 
a year, is ordered to withdraw as a partner in a second 
partnership, registered as a market agency, during the 
suspension period, and the three other partners of the 
second partnership are ordered to cease and desist from 
admitted violations committed while engaged as employees 
of the first partnership 647 
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COMPLAINT 
Moving paper should be referred to as 


CONSENT ORDER 
Cease and desist 


DISMISSAL 
Settlement Between Parties 
Since parties filed a stipulation with the examiner for dis- 
missal of the proceedings on the ground that all claims 
thereunder had been settled to the satisfaction of both 
parties, the complaint herein is dismissed 1009: 646; 


EVIDENCE 
Burden of Proof as to Unfitness for License 

To support a denial of a license the burden is upon the 
complainant to adduce affirmative evidence to support 
a finding of unfitness, and because it was erroneously 
assumed that the burden was on the applicant to show 
fitness, the proceeding is remanded for relevant informa- 
tion. Calling the complaint an “Order to Show Cause” 
and referring to respondent as the applicant rather 
than the respondent may have led to the erroneous as- 
sumption, although the body of the document did not 
purport to order respondent to show or prove anything. 
It would clarify the situation if the moving paper were 
simply called a complaint, as is the practice in Agri- 
culture Decisions prepared here, and the applicant should 
be referred to as respondent in the proceeding 


Incorporation of Documents in Record 
Documents not received in evidence should not be phys- 
ically incorporated in the record as exhibits 


Peculiarities in Handling Trades 
Where peculiarities in handling transactions recorded as 
for A and B, can be explained only on the basis that they 
all were transacted for C, it is concluded that the trades 

were consummated for C 


LICENSES 
Burden of proof as to unfitness for 


ORDER TO SHOW CAUSE 
Designating complaint as, may lead to erroneous assumption. 


RATES AND CHARGES 
Granting of Temporary Increase in : 
A temporary rate increase requested by licensees engaged 
as handlers in the live poultry business and recommended 
by the Office of Marketing Services is granted 


1013 


1015 


1013 


1013 


647 





INDEX-DIGEST OF AGRICULTURE DECISIONS 


AUGUST 1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
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No. 


REGISTRATION 
Suspension of 

For falsely recording trades of a clearee, the registration of 
respondent corporation, a livestock commission merchant, 
is suspended for five days, although its bookkeeper, 
primarily responsible for the violations, has left the cor- 
poration, and respondent is ordered to discontinue its 
violations and keep correct records 


Suspension of, when unnecessary 


REMAND 
Proceeding remanded for relevant information 


REPARATION 
Failure to Pay Balance of Purchase Price 
Where respondent purchased live poultry on a weekly credit 
basis and failed to pay for same, complainant is entitled 
to an award of reparation for the balance of the pur- 
chase price 


REPARATION FOR— 
Failure to pay— 
balance of purchase price 


RESPONDENT 
Applicant for license should be referred to as 


VIOLATION OF ACT 
Failing to identify fully in their records every account carried 


in the records 


Failing to show the names of purchasers on accounts of sale 
rendered to consignors 


Failure to pay— 
balance of purchase price 


Giving gratuities to truckers 


Operating as a market agency in partnership, or with any other 
person whose registration is suspended 


Operating as a market agency at a stockyard posted as subject 
to the act without having registered and furnished bond__-- 1011 


Permitting any of its officers or employees to deal in livestock 
which has been consigned to it for sale on commission___. 1008 


Rendering false or misleading accounts of purchase or sale__-- 1011 


Selling livestock consigned to respondent for sale to themselves 
without disclosing, on the account of sale, that the livestock 
was so sold, and the reason why it was so sold 
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VIOLATION OF Act—Continued 
Selling to an officer or employee livestock which has been con- 
signed to it for sale on commission___---..-._-_..--_---___ 


Page 






Taking hidden profits in addition to commissions charged in 
executing orders to purchase livestock_.....-......-___---- 






655 







PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
644 





ABNORMAL DETERIORATION 
Lawiul Fetection: because 08: 6220 ook 







653 





ACCEPTANCE OF TITLE 
Breach of warranty maintainable after.____..._.________--______ 







AGENCY 
Agent may toetity as. to exiastetice Of... 2. os occ ccecceseencce 











BREACH OF WARRANTY 
Acceptance of Title is not Precluding Liability for 

Acceptance of title by the buyer does not ordinarily discharge 
the seller from liability in damages for breach of war- 
ranty in quality of commodity, and notice of complaint 
given to the seller within four days after placement at 
destination held to have been given within a reason- 
SHS) CHING: Se coor roccnnnawensenencdccnenndocandamennene 


654 






655 






653 
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648 
CAVEAT EMPTOR 
644 Application of rule, where buyer inspected commodity__-----__ 
COUNTERCLAIM 
655 Benen Of: foe lant wrote: «ooo. Coes cn Sdenucsendaceweaee 
648 DAMAGES 
mere OF wat GIMOTONe oes i it cndninerileaesweéae 
648 Measure of, based on— 
difference between contract price and amount received from 
yieala GF COMMIBOMIEY onc ccn acini eeeccu ce wewnnceeene 
- Offset of amoaunt Cte: ....26222nccecinancne asi rsa ib gail cepchaa 
644 DISMISSAL 
Failure to Sustain Complaint 
648 Where H., as sales agent, sold a carload of peaches for McK. 






and other growers, to complainant, acting through its 
buying agent, P., and in the complaint seeking to recover 
damages against H. and McK. for breach of warranty, 







714 INDEX-DIGEST OF AGRICULTURE DECISIONS 


AUGUST 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


DismMissaL—Continued 
Failure to Sustain Complaint—Continued 
and against P. and E., who advanced funds to P., for negli- 
gent handling of the transaction, it is held: (1) no breach 
of warranty was established against H. or McK.; (2) no 
liability of E. was shown; (3) there was insufficient evi- 
dence of the failure of P. to discharge his duties as com- 
plainant’s agent; and (4) the complaint should be dis- 


Lawful Rejection 
Where in a contract of purchase and sale of 10 carloads of 
onions f.o.b., respondent buyer rejected one carload 
upon arrival because the onions were abnormally de- 
teriorated at destination, it is held that rejection was 
with reasonable cause and the complaint is dismissed_- 


Where the evidence showed respondent notified complainant 
of his rejection within 24 hours after notice of arrival 
of the car or within 24 hours after he had been authorized 
by complainant to inspect the shipment, and there was 
insufficient evidence to determine whether the produce 
was merchantable or whether it was in suitable ship- 
ping condition, the complaint for reparation is dismissed _-_ 


Settlement Between Parties 
Notice having been received from complainant’s attorney 
that a compromise settlement has been agreed upon be- 
tween the parties, and since complainant has authorized 
dismissal of the complaint as to both respondents, the 
complaint is hereby dismissed 1020 


Since the respective attorneys announced at the hearing 
that a settlement has been agreed upon between the 
parties, the complaint for reparation is dismissed 1032 


DIVERSION 
Acceptance by 1031 


EVIDENCE 
Facts failing to show— 
produce failed to grade U. S. No. 1 on arrival at destination_ 


Facts showing— 
lack of suitable shipping condition 


Insufficiency of, concerning issue of merchantability of produce 
or whether it was in suitable shipping condition 


Lack of proof of— 
negligence of agent 


warranty 
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IMPLIED WARRANTY 
Soundness of produce after delivery 


INSPECTION 
Effect of, by purchaser of commodity 


LACK OF SUITABLE SHIPPING CONDITION 
Sufficiency of evidence showing 


NoTIcE OF BREACH OF WARRANTY 
Timeliness of 


NorIce OF REJECTION 
Reasonable time for 


OFFSET 


Damages for amount due 


PRINCIPAL AND AGENT 
Lack of evidence of negligence of agent 


REPARATION 
Failure to Account 
Where complainant sold a carload of lettuce to respondent 


for which respondent failed to pay the full price, and at a 
later date respondent sold complainant a carload of let- 
tuce which complainant diverted and then abandoned, re- 
quiring respondent to make resale thereof, it is held: (1) 
the diversion without the shipper’s consent is equivalent 
to an acceptance; (2) the failure of complainant to ac- 
count to respondent in connection with the second trans- 
action, less the amount that was admittedly due complain- 
ant in connection with the first car shipped, entitles 
respondent to an award of reparation in amount of the 
net difference 


Failure to Pay Purchase Price 
Respondent’s failure to pay the purchase price of the lettuce 


in accordance with the terms of the contract of pur- 
chase and sale entitles complainant to an award of repa- 
ration for the full amount representing the contract price_ 


Where complainant sold respondent corporation, acting 


through respondent H. as its agent, 13 truckloads of beans 
for shipment from Florida to Mississippi, and the cor- 
poration accepted the beans but failed to pay the full in- 
voice price, claiming it bought the beans from H. as an 
independent dealer, and that the beans were under weight 
in that the hampers did not contain a net weight of 33% 
pounds, it is held: (1) an agency may be established by 
the testimony of the agent; (2) the beans were not to be 
shipped in refrigerated cars as contended by respondent 
corporation; (3) usage and custom did not require com- 


A.D. 
No. Page 
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700 
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706 


703 


697 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued 
plainant to furnish the net weight claimed by the buyer; 
(4) in the absence of an agreed standard a standard of 
measurement of the place of purchase governs; and (5) 
reparation should be awarded complainant against the cor- 
poration in the amount of the purchase price and the 
complaint against H. should be dismissed 


Where respondent failed to establish that complainant had 
warranted the tomatoes involved in this case as grade 
U. S. No. 2 and that respondent was not able to replace 
the shipment so as to make delivery to a purchaser, 
it is held: (1) respondent failed to proved a war- 
ranty and the rule of caveat emptor applied as respondent 
purchased the commodity on the basis of his inspection; 
(2) complainant is entitled to an award of reparation for 
damages which resulted from respondent’s rejection of 
the commodity; and (3) respondent’s counterclaim is dis- 

1030 


Where respondent purchased and accepted a carload of grapes 
and failed to pay the purchase price therefor, reparation 
is awarded in favor of the complainant for the full 
amount of the contract price, with interest until paid__ 


Lack of Suitable Shipping Condition 

Where complainant purchased a rolling carload of lettuce 
f.o.b. which respondent warranted to be as good as any 
shipped that season, and after placement of the car com- 
plainant’s customers purchasing lettuce complained of 
50 percent decay and refused to receive more lettuce, and 
Federal inspection showed eight days after the lettuce 
was placed for unloading an average of 80 percent decay 
of the unsold lettuce in cold storage, it is held that the 
evidence was sufficient to show that the lettuce was not in 
suitable shipping condition, and reparation is awarded 
complainant for the loss sustained by reason of respond- 
ent’s failure to deliver the produce in accordance with the 
terms of the contract 


Unlawful Rejection of Shipment 

Where it is shown that complainant contracted to sell U. S. 
No. 1 potatoes to respondent, and delivered them in ac- 
cordance with the contract, and a Federal inspection 
showed undersize and grade defects within tolerance, it 
is held that respondent’s rejection on the ground that the 
potatoes were undersize and not up to grade was without 
reasonable cause, and reparation is awarded complain- 
ant for the difference between the contract price and the 
net amount received from the resale of the produce__-_ 1022 
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Failure to account 


Failure to pay— 
purcnase price 1023:678; 1026:688; 1028:699; 


Lack of suitable shipping condition 
Unlawful rejection of shipment 


RESALE 
Damages based on 


SOUNDNESS OF PRODUCE AFTER DELIVERY 
No Implied Warranty as to 

Where the evidence disclosed that potatoes were permitted to 
stand on the tracks at point of destination for 10 days 
after delivery, and a Federal inspection at that time 
showed they failed to grade U. S. No. 1 only on account 
of decay averaging 5 percent, it is held that this is in- 
sufficient to justify a conclusion that the potatoes failed 
to grad@ U. S..No. 1 on arrival at destination 10 days 
—— ag ‘there; is no implied _warranty that perish- 
able prfduce will remain- Sound’ for” qny definite period 
of timg after delivery . 


STANDARD OF MRASUREMENT 
Place of pur¢hase..appliés ‘aby tay 


STAY OF ORDER 
Order Staying Proceeding 
Since respondent has been adjudicated a bankrupt and com- 
plainant’s claim is now pending before a Referee in 
Bankruptcy, this proceeding and respondent’s counterclaim 
is stayed pending further order____-_-_----... ..- -- 


SUITABLE SHIPPING CONDITION RULE 
Applicability of, Under Contract to Destination Designated by 
Buyer 
Where the partially performed contract of sale to respond- 
ent of carloads of onions f.o.b. provided that respondent 
was to designate the destinations, and by subsequent 
agreement complainant applied a rolling carload, but 
through mistake the shipment was not diverted to re- 
spondent, and the latter then requested diversion to a 
specific point, it is held that under the terms of the 
contract the place designated was the point to which the 
suitable shipping condition rule was applicable and not 
the place where respondent’s business was located 


USAGE AND CUSTOM 
Lack of requirement to furnish net weight claimed by buyer-- 
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Failure to account 


Failure to deliver produce in accordance with terms of con- 


Failure to pay— 
purchase price 


Unlawful rejection of shipment 


WARRANTIES 
Claimed warranty by buyer not established 


Lack of proof of 








